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RETAINERS GENERALLY ‘
L e L . o Ny, . >
Thxs is the very basis o which the rclauonslup of advocate.client comes into bmﬁ%ﬁé@gﬂﬁﬂﬂﬂ
contract where in feturn for the client’s offer to employ the advocate, the advocate expressly or by

]
implicauon undertakes 1o fulfill certain obligations. A, common law there is no general nght to

representation of a litigant or client in any particular circymstances. The retainer is based on the law

of contract where freedom to contract is deemed essential. The advocate is free to choose whom to

In Black’s Law Dictionary (6% ed), it is stated that;

Further in Words and Phrases Legally Defined (2" ed), ] B Saunders states;
the making of a contract for the solicitor’s employment.
In other words, the term retainer specially refers to the advocate client contractual relationship.
The history of the merged profession in Kenya differs with that of the UK where barristers are

geaerally _
: . Cab —rank ruje » as it is known in the UK, requires that the ethics of the profession of the English Bar,

available to represen; client irrespective of their Personal opinions or on the Popularity of otherwise,
in the public forum, of a clients Cause. This is a rule that applies, perhaps not with a tradition as that

in the English Bar, ¢ the merged profession in Kenya,

Pa'pcr €0-authored by Joseph N. Kihanya, LLB (Nairgb; ). LLM (UNSW), and David Majanja LLB
(Nalrobl_), LLM (Pretoria), Advocate,
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Part IX of the Advocates Act (Chapter 16 Laws of Kenya) regulates the Advocate Client relationship

is matters concerning remuneration of the advocate for services rendered.

Retainer

A retainer is a contract whereby in return for the client's offer to employ the advocate, the advocate
either expressly or impliedly undertakes to fulfill certain obligations.

Obligations under the retainer

. Those expressly agreed upon when the retainer was constituted or subsequently varied by

mutual consent.

. Those the law will imply in certain circumstances even though nothing has been expressly
agreed. .

. Those expressly imposed by law and which are applicable to the particular retainer.

Modes of retainer

. In writing,

This is always advisable. However, the absence of writing will not invalidate the retainer
but in 2 number of circumstances could render it non-enforceable where the law requires 2

wiritten retainer, especially with regard to retainers by liquidators and trustees. In  contentious

. Oral retainer
This can also be obtained and upheld in approprate circumstances although it s
inhcrendy tisky. The advocate should usually confirm oral instructons jn wating as soon as

possidle.

. By implicaton
»  Where a client acquicsces to and adopts the proceedings. A purported plaintift may

ratify  the act of the Advocate who started the Proceedings and approve all thar
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Duration

\%

has been done and instruct the advocate to proceed. See Danish Mercantile Co. Isdp
Beaumont (1951) Ch 680.

Client will be estopped by his conduct from denying advocate's right to act where
appropriate Circumstances exist to infer a retainer.

Where the client has by conduct periormed part of the contract of employment ad
retainer may be implied.

Where the client is party to proceedings where the representation is by the same
advocate of other parties in similar circumstance and so similarly represented by the
advocate, upon consent to a consolidation order, it will be implied that there was
agreement to be so represented by that advocate in the consolidated suit and costs
thereof will accrue as though it was from the clients suit. A client who does not take
any steps to have their names struck out of a cause do not by that mere fact provide
for an implication by the court that indeed a retainer existed. The court will
therefore not imply the existence of a retainer by the mere fact that the name of 2
client who has been enjoined as a plaindff in a suit without his authority does not
take steps to have his name lrémovcd and an advocate has to show special
circumstances other than that fact, for an implication to be so drawn. Where an
advocate has been retained by a client, and that advocate instructs another advocate
(lead counsel or co-counsel), then the fees of the second advocate are due from the

1st advocate and not client.

Generally this is until the conclusion of the matter for which an advocate is retained. An advocate

can also be retained by an individual, company or other organization for whatever business or matter
arises. In this case, remuncration will be by salary. Rule 4 of the The Law Society of Kenya Digest
of professional Conduct and Etiquette (As at 1* January 2000) (Available from the Law

Society of Kenya) provides guidance n this aspect of retainers. An advocate can be retained for

specific periods of time on ordinary terms or by salary as ¢xplained above. Given the dangers and the

probability of breaches of the obligatons as to the independence of the Bar and the upholding of

the good conduct of the profession including the fact that advocates cannot be hired guns for

clicnts, there cannot be a continuing relationship of a client-advocate for all purposes and for all

tme.
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On a several retainer, each client is only liable for his own portion of the costs. However, on a joint
retainer, cach client is liable for the whole cost. This is preferable as the advocate can recover his
costs from any of the solvent parties. When an advocate js acting for joint lidgants, the retainer is

presumed to be joint unless the contrary is shown.

Retainer by special persons

‘ Minors

The general rule is that minors cannot contract except where the service of the advocate is in the
nature of a necessary. This flows from the lack Pf capacity to contract on the part of, minors. In
contentious business, a minor cannot bring a suit unless through a next friend- who is responsible for
the costs- but who is entided to indemnification out of the minor's property. As a defendant, the
minor will defend an action through a guardian ad litem. The guardian is not liable for the costs of an

unsuccessful defence.

i Persons of unsound mind ‘
These persons are in the same position as minors. They can contract for necessaries only. Thereis a
general presumption of sanity. If an insane person contracts and it is upon the person alleging
insanity to prove it. An advocate will not be liable for other costs of a sane person who has retained
him and later becomes insane. See Yonge v Toynbee [1910) 1 KB 215 and Rickmond v Branson &»Son

(1914) 1 Ch 968

i, Poor persons

A person who cannot afford a lawyer can retain an advocate and be represented through what are
referred to as pauper briefs quite apart from advocates offering pro bono publico services. Under a
proper Legal Aid Scheme , which is absent in Kenya, application can be made by indigent clieats to
access state aid and representation. The Civil Procedure Rules provide for the filing of civil cases as a
pauper.

£y Companies

Whether a company can retain an advocate depends on what is written in the memorandum and
arucles of association of a company. Costs of forming a company are due from the nominees

(promoters) given that a company cannot ratify pre-incorporation contracts.
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v. Unincorporated bodies
Generally, unincorporated bodies usually have trustees or committees who can retain an advocate as
they are themselves not s juris and can therefore not contract or give a retainer. See Keys and another

v Boulter and others (1971) 1 All ER 289.

VL. Trustees, Executors and Liquidators

These can and may retain an advocate in the usual way. They are then personally liable for the costs
and are entitled to indemnity from the trust estate or company.

vit. Recervers

The same case as in trustees applies and therefore an advocate can be retained are personally liable as

above. Receivers can look to assets of company for their costs.

vitl. Partners

A partner is consonance with general partnership law can and may retain an advocate and thereby
commit other partners to that retainer.

i Agent.

Generally, an agent may pledge his principal’s credit if he has authority to do so and may therefore so
contract and give a retainer which can then be ratified by the principal.

x Persons with conflicting interests

An advocate should not represent person(s) with conflicting interests. He or she should always
advise the other party to seek separate advice. See Rakusen v Ellis.Munday and Clarke (1921) 1 Ch 831
CA.

Termination of retainer

The rules of construction that apply in answer to the question whether a retainer has been termii:ated
or not are the same as the ones that apply in contract law. Most retainers are in the nature of an
“entire contract”, though this doctrine has now been under question, and therefore it is presumed
that an advocae undertakes to take an action undl the end and cannot discharge himself unless for
good cause and with reasonable notice to the client. In criminal cases an advocate may be obliged
and be required by the court not to seek to cease from acting for an accused person given the
special circumstances of the trial. An advocate may withdraw from acting in contentious business

upon reasonable notce to the client.
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A retainer may be terminated under the following circumstances without breach

a) Where retainer is for a fixed period; by effluxion of time;

b) Where client fails to pecform his part of the bargain e.g. payment, adequate instructions;

the advocate is then entitled to costs until the point of discharge.

¢) Where the client fails to put the advocate in funds when reasonably required to do so;

d) The death of client;

e¢) Te insanity of the client or advocate which operates as a discharge of the advocate or
client respectively;
The bankruptcy of the client which operates as a discharge to the advocate and vice-versa;
g A general discharge( withdrawal of instructions) by the client; See Watts v Qfficial

Solicitor{1936] 1 All ER 249, CA and Krakauer v, Katy [1954] 1 ALl ER 244

h)  Advocate may for a definite, clear, precise and express reason withdraw from acting for

the client.

Ra-]

1) By frustration of the retainer.

Effects of termination

In litigation, it will not be enough that a retainer will have been terminated, as long as an advocate's
name is on the record, his authonity is deemed to have continued and his duty to the client continues

until he is removed.

The advocate can sue the personal representatives of a client for work done under the retainer should
a client die. Itis doubtful that the personal representatives of a deceased can sue for costs incurred

under the retainer.

Should a client discharge the retainer without just cause, an advocate can refuse to hand over the

documents in his possession until his lien is satisfied.

An advocate will generally be entded to his costs under 2 retainer where a retainer is terminated

without breach or frustration or is repudiated by the client.

Where a retainer is frustrated a client may recover costs from the advocate less any allowed fees for

work done before the frustrating event.
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Change of advocate

As a general rule, a client may change his advocate whenever he chooses to do so. However,
whenever this is done where there is a matter in court, the client must comply with the rules of court

e.g. the Civil Procedure Rules.

See Section 9A as inserted by The Civil Procedure (Amendment) Rules 2001 , amending Order I11
rule 9A, Civil Procedure Rules.

Where there is one of several joint plaintiffs, he may not change the Advocate at will. A nominal
lingant may not change his advocate to the detriment of the real litigant who is often carrying the

burden of the proceedings. This applies especially under contract of insurance and under the doctrine

of subrogation.

A second advocate may give an undertaking to the first advocate to effect that they shall retum
documents to the first advocate or otherwise protect their lien for unpaid costs. This is especially
advisable where any delay in continuaton of the work under the retainer may be prejudiced by

continued exercise of the right to lien by the first advocate.
Authority of an advocate on retainer

The retainer is the basis of the authority for an advocate. See Re Sworer (1884) 26 Ch D 189. It limits
the authority of an advocate. There is no general relationship of advocate and client for all time and
all purposes. For an advocate to be retained by the client, it must have been for a particular purpose

or a particular transaction.

Where a retainer is given for a particular purpose, the advocate may transact only the business
specified in the retainer. A general retainer will authorize all such matters as flow from the retainer

but as expenses which require special authority will not be implied in that retainer.
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Limits on authority and acts generally authorized

Contentious business

iv.

An advocate retained to defend proceedings is authorized to accept service of such
proceedings and to acknowledge service on behalf of such a client. For as long as his name
remains on record, an advocate is authornzed to accept service of all documents which do

not require personal service.

An advocate may make admissions. This is applicable in civil cases as opposed to criminal
cases where admissions unless made with express authority are not binding unless made with
the express authority of the accused person. In civil proceedings, formal admissions made
by an advocate in accordance with the facts and for purposes of dispensing with proof bind
the client in all matters relating to the action. If the admissions are against the facts then this
may open an advocate to a claim in negligence. See Groom v_Crocker [1939] 1 KB 194; [1938]
2 AL ER 394. Such admissions can be challenged under the fraud exception ie. fraud against
the client, admissions will not stand. It is the duty of an advocate to see that admissions are
in writing. Admissions made by clerks managing an action are on the same footing as

admissions made by an advocate.

To make arrangements as to tdal. For example where there is a chance that a test case may
need to be heard before the matter proceeds the advocate may make arrangements to abide

by the decision o in the test case.

An advocate has general authorty to compromise proceedings and as between himself and
his client has authority to compromise without reference to his client. See Waugh v. HB
Clifford & Sons I +d {1982] 1 All ER 1095, CA. The advocate has ostensible authonty vis-a-

vis the client's opponent to compromise without actual proof of actual auth:ority. This

ostensible authority is only exercisable wlien proceedings are in being or existence.

An advocate retained to bring an acaon cannot without authority compromise 1t without the
writ or other originating process in issue.In some proceedings, especially those involving
minors ot persons of unsound mind, the authority of the court may be required to make a

compromisc.
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Irrespective of authority to compromise, a court will have jursdiction to intervene in the
compromise especially when an order is required for the court. Inspite of authorty to
compromise, it may not extend to matters collateral to the action. A consent order made
with express authority of the client is binding from when it is made, A perfected consent

order is binding and the court will not interfere as courts do no act in vain.
An advocate has general authority to receive payments or tender debt, damages or costs.

An advocate has authority to produce documents.

An advocate has authorty to act as a client's agent in matters which may reasonably be

expected to arise for decision in the course of proceedings.

Exception: in civil proceedings, unless there are very special circumstances, an advocate as
an-agent may not receive a bankruptcy or other notice in bankruptcy proceedings. The client
should be served directly.

Non-contentious business

iv.

An advocate has authority to hold or to have custody of deeds.

The authority to receive consideration on sale.

On the purchase of land, an advocate has authority to receive a deposit as an agent of the
vendor and must pay it on demand.

Authority, generally, to receive money on behalf of a client.

Authority to receive notices on behalf of a client, where there is express authority.

Effects of want of authority of retainer

Generally, want of authority in the plaintff's advocate cannot be raised by the defendant as an issue

at the tral. It must be raised as eatly as possible by a substantive application to stay the proceedings

for want of authonty. See Danish Mercantile above, Richmond v. Branson & Son [1914] 1 Ch 968 and
Selangor United Rubber Estates I td_v. Cradock (No 4) [1969] 3 AIl ER 965 at 975.

Proceedings will not be set aside because the advocate acted without authority if the party on whose

behalf they were taken adopts what has been done.The ratification of an agent's act can only be
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effective where at the time of the act the proncipal himself was competent to authorize it or perform

it e.g. where proceedings are began on behalf of another, the other must have been capable of so

doing or authorizing it.

Authority on documents after terminaiton of retainer

iv.

A document prepared by the advocate for the benefit of the client and which can be said to
have been paid for by the client can be said to belong to the client.

A document prepared by the advocate for his own benefit or protection the preparation of
which is not regarded as an item chargeable to the client belongs to the advocate e.g. the
retainer agreement. _

A document sent by the client to the advocate during the cause of a retainer the property in
which was intended at the date of the dispatch to pass from the client to the advocate
belongs to the advocate.

Documents prepared by a third party during the course of a retainer and sent to the advocate

other than at the advocate's expense belong to the client.

ADVOCATES FEES

In consideration for services rendered to his client, the advocate is entitled to fees. Simply stated the

fee is the consideration for the retainer. The Advocates Act regulates the manner in which fees are

chargeé and retainers enforced.

1.

Part IX of the Advocates Act deals with remuneration of Advocates 5.44 of the Act gives
the Council of the Society and the Chief Justice the power to order, prescrbe and regulate
remuneration of Advocates in both contentious and non-contentious business.

Advocates costs are to be ascertained in 3 ways

) By Agreement;

(1) By order of the court;

an) By taxation.

Under section 35 of the Advocates Act, an advocate sh:il not charge or accept, otherwise than in

part payment, an.fee or other consideration less than that prescribed by order under the Act.

Szctions 45 and 46 of the Advocates Act deal with Remuneration Agreements. An advocate may

enter into an agreement before, during and after contentious proceedings, provided that:

1) [t1s in writing;

(2) signed by the client or an agent authorised on his behal £
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The section does not say that an agreement for fees can never be in writing but rather for the

advocate to enforce it must be in form recognized by the Act.

See the case of S.V.Pandit v. Willy Mukasa Sekatawa and Others [1964] EA 490. In the case of
Severino Ambale Makoba v. Joginder Singh Behan [1978] 117, the Court of Appeal held that the

client could not recover fees paid once scrvices have been rendered notwithstanding that there was

no written agreement.

This rule entitles the advocate to claim more thaghe is enttled to hence such agreement must be in

writing.

The advocate has a duty':cha.rgc reasonable fees. The agreement must not be harsh and/or
unconscionable. A special procedure is provided i.e. the application is heard before a judge sitting
with two assessors who are advocates of not less than five years standing appointed by the registrar
in consultation with the chairman of the Law Society.  Whether this procedurc\:gf)?;l an equitable

action is doubtful.

Invalid Agreement are provided for under S. 46 of the Advocates Act. These are as follows:-

(3 Any purchase by an advocate of the interest or any part of the interest of his client in
any suit or the contentious proceeding;

. An advocate agrees with his client to purchase suit propersy while acting for him.

(b) . Any Agreement relieving any advocate from responsibility for professional negligence or
any responsibility to which he would otherwise be subject;

A retainer cannot have an excclusion clause limiting the client’s liability for negligence. An agreement
where the Client forbears to bring a professional complaint qgainst the advocate.
Can advocates practice in the form of a limited liability company?

() Any Agreement by which an advocate retained or employed to prosecute or defend any
suit or other contentious proceeding or that the advocate shall be remunerated
according to the success or failure thereof;

This rule forbids contingency fee agreements.

(d) Any agrcement by which an advocate agrees to accept in respect of professional
business, any fee or other consideration which shall be less that remuneration prescribed
by any order under S.44 in respect of that business or more than 25% of general
damages recovered less the party costs taxed or agreed;

Agreement probibits undercutti ng.
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(e) Any disposition, contract, settlement, conveyance delivery, dealing or transfer which is
under the law relating to bankruptcy, invalid against the trustee or creditor in any

bankruptcy or composition.

Lien

Advocate has a common law lien over clients document until his/her fees are paid. However, the
advocate may not unnecessarily exercise his lien to the detriment to the client hence S. 47 declares
that the court may make orders for the delivery up by an advocate of a bill of costs, delivery up of

any deed, documents or possess his possession, custody or power.

Action for recovery of costs.
Advocate may sue for his costs provided:-
0 he forwards to his client an itemized bill signed by the advocate or partner of the firm
for such costs and one month elapses.
In If the client is about to quit Kenya or abscond from the local limits of jurisdiction then

the advocate must vedfy the fact when filing the matter.

A bill of costs may be filed by the advocate against his client notwithstanding that no suit has been
filed. In case a defence is entered and there is a dispute in respect of the quantum, the advocate has

to file the bill of costs for taxation.

The certificate of costs issued by the taxing officer is conclusive and final in respect of the costs and

the client may make such order, if the retainer is not disputed, judgment for that bill.

The preponderance of authority is that once the certificate of costs has been issued the court may
enter judgment thereon unless there is a dispute regarding the retainer. In Oruko and Associates vs
Brollo Kenya Ltd HCCC 1465 of 2002 (Unreported), Nyamu J held as follows;
“While | agree with counsel for the applicant that under Section 51(2) a certificate of the
taxing officer is final, it is only final as the amount of the costs. The wording of the sub-
section is clear as to when judgrent can be entered by the Court. Judgment under this
section can only be entered where there is a proof of a retainer and the retainer is not
disputed.”
The learncd judge seems to place the onus of proving instructions on the advocate. Similarly in the

case of County Council of Bureti vs Kennedy Nyamokeri t/a Nyamokeri & Co., Advocates

12
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Kericho HC Misc 102 of 2005 (Unreported) Justice L. Kimaru held that where the retainer is
disputed the advocate must prove his or her instructions. In this case the advocate failed to prove
the instructions due to him by the local authority hence the bill was dismissed. [n Ragot &
Company Advocates vs West Kenya Wholesalers Ltd Kisumu HS Misc 244 of 2002 Warsame |
stated that an advocate is deemed to have been instructed where there is no dispute as to the retainer
by the client and the retainer cannot be said to be in dispute where there is partial payment of fees

and also where there is a subsequent agreement to pay the remainder of the fees.

Complaints inst Advocates in Relation to Fees

A client may make a complaint of any nature to the advocates Complaints Commission or the
Disciplinary Committee on any matter relating to fees. Under Section 53D of the Advocates Act, the
Commission may, in the hearing of a complaint order the advocate to produce to the Commission a
detailed fee note for the purposes of taxation. Where the advocate fails to produce the fee note
within 14 days of such an order the Commission may proceed to assess the advocate’s fee as it deems

fit. '

If there is abcomplaint relating to fees or costs against an advocate before the Complaints Committee,
section 60(6) provides that Committee may order the Advocate to produce a detailed fee note and if

the advocate fails to comply with this order the Committee may make an estimate of the fee payable

to the advocate.

Under section 60(7) of the Act provides that the Committee may adjourn the hearing of a complaint
before it for the taxation of a bill of costs in court. However, where the bill is not taxed within a
reasonable time provided for the adjournment, then the Committee will make its own determination
of costs and make orders accordingly. Such a determination is deemed as determination of ghrc court.
The Committee is also empowered to order the advocate to pay the complainant any sum){ffsj dispute

ifit finds that sum due from the advocate provided that a civil suit has not been filed in court.

Court Fees and Taxes

Tax legislation imposes an obligation of the Advocate to pay certain taxes. The Value Added Tax
(VAT) is applicable to all fees charged for service rendered. There is also the element of the 5%
withholding tax which the advocate must ensure that it is paid and the tax certificate is forwarded to

the client. It is important for the Advocate to make it very clear to the client when taxes are due and
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to collect them. The advocate must also update himself from time to time about the legal changes in
tax regimes from time to time.  After all, taxes are matter which the advocate bears personal

responsibility.

The advocate must also familiarize himself with couri fees and churges levied for filing documents in

court.
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