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Aaron Gitonga Ringera & 3 Others v. PK.

Muite & 9 Others

In the High ‘Court of Kenya at Nalrobl

Civil Suit No. 1330 of 1991

On 21/591 the fowr plaintiffs/spplicants
(simply refesred 10 as Applicants) filed s cham-
ber surnmons under Ovrder 39 rule 2(3) and
Order 53 rule 1(1) of the Civil Procedure Rules.

By this application they sought this court's
leave 1o prosecute contempt proceedings against
the following defendants/respondents (herein-
afler referred 10 as respondents) - Messrs -
Muits, Mutunga, Shamalla, Nyachae, Kagwe,
' Mu. Njoka, Kariuki and Juma.

" The Applicants contended that the 8 respon-
dents be committed and detained in prison fora
period not exceeding 6 months because they
Jointly and/or severally had, as council mem-
bers of the Law Society of Kenya (LS .K) issued
political statements in preach of the court orders
issued against them, prohibiting suchstatements.
‘The ardexs said to be breached had initially been
givenby Dugdale Jon 14th March 1991 inanex
parte injunction application and later con-
firmed by Mango ] in the inter partes hearing
and ruling of 30th March 1991. The affidavit in
support of this committal for contempt applica-
tion was swom by 1st applicant - Ringera, on
17th May 1991 - stating whatever was supposed
10 be relied on. There were exhibits appended
100, .

" - The chamber sumrons was served, no doubt
and the respondents did reply. Mutunga, 2nd

rondent swore m affidavit in reply dated 30
Mey 1991 and filed in court on Sth June 1991 for
himself and all the other respondents.

The epplication for committal was brought
under a certificate of urgency.

On 7th June 1991 it opened before me for
hearing. Both sides were initially represented.
Mesars Shah and Ombogo for the Applicants
while Messrs Kapila and Raiji sppeared for the
espondents.  ARer applications, submissions
uUTidavis and rulings in botween, the actual
waring started on 26th July 1991 with appli-
:ants still represented and the 8 respondent
opresenting themselves.

It need o repeating here but lot it be noted
he applicants as well as the tespondents are
awyers. They ali belong to LSK, The respon-
lents are mamben of the governing Council of
he LSK while the applicants are ordinary LSK
nembers, Al practicing lawyers inKanya must
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Judgment
parties isrooted in the plaint filed by the appli-
cats on 14th March 1991, It is yet 10 be
heared. But in paragraph 6 of that plaint it is
averred that (in parsphrase) what the respon-
dents had said prior 1o their being elected into
after eloction and what they are very probably
likely to say in future will or would bring the
LSK in direct conflict and confrontation with
the government. mmw
luchpolmuhdusuﬂhulmnmnnd\u
regard were 30 diamettically opposed 1o those
of the government whereapon the government
would even consider 1o repeal the LSK Act.

That such statements coming from LSK coun- .

cil, would be perceived by the government and
bmmmwkmmwuﬁﬂh
spplicants subscribed 1 them. Applicants

. argved that this was never their intention as

members of LSK, it was not in the objects of
LSK Act to spawn such a state of affairs and
that applicants had not mandated the respon-
dents, individually and/or jointly, in the Coun-
¢il to create such a state of affairs which they,
applicants, saw as prejudicial to their interests.
The respondents opposed the injunction appli-
cation which applicants sought as per the fore-
going. Mango, J heard them. He issued an
injunction in the items as set out below. Thus
on the material before him Mango J, was satis-
Ged that an injunction was deserved by the
applicants. He gave the following orders,
confirming those given by Dugdale, J. earlier,
W remain in force wntil the suit is finally
determined. Since the orders were virtually the
umédmismncedtospukofeidmbudde
T’s orders or Mango I's arders. By confirming
them on 30ch April 1991 it should thus be
understood that with effect from 14th March
1991 there were in force court orders prohibil-
ing the respondents by restraining.
1) ... the first to 11th defendants jointly
and sevenlly from scting in any marner
ultra vires the objects of the 11th defen-
dant and or is Council as a forum for
political purpose 1o wit:
8) from making any statements which are
political in nature and contrary to the
Constitution of Kenya and the LSK Act

b)fmmcmductmgdnbumofdwlm

Defendmhmymmpohual,

c)ﬁommlkhgmyﬂnanmvhnhmxy

cause public disaffection and prejudicially |
affect the peace and good order of the

Repubiic.

d) the 1st defendant from presiding over

and/or participating in any council and/or

meeting of the 11th defendant and from
conducting the business and affairs of or
ny i in any activi

the LSK as its Chairman.

2)11:enmumlommmfmunmillhe

determination of the suit.

Order 1 (d)restraining 1st defendant, Muits,
from chairiag meetings of LSK was however
lifted by the Court of Appeal on 2nd July 1991
(see Civ. App. Nai. 8991). But whatever of
relevance that 1st respondent may have done/ |
said before this lifting will be adverted to in duc |
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(c) should be still in office since they have not
been discharged or otherwise deaht with and the |

|

main suit is still pending. The foregoing gener- | i

aﬂyuuﬂnmmfadumxtaaon!he
stage.

Where contempt proceedings are placed
before court for hearing quite a nurr:ber of legal

|
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issues and principles come to the fore e.g. exis- %

tence of the orders that ought to be obeyed .
executed; service; proof of breach; penalties
etc. The aspect of fact in committal for con-
tempt proceedings includes fairly basic issues:
e.g. were court orders in existence; did the
defendant (s) know of them; were they indeed
breached. '

Just before yoing further it may be useful,
though not imperative, to say something about
this feature - contempt of court and why the
court gets interested in it when an allegation has
been filed that it has been commitied. The
hhtotyofltmdno(bedu;up Suffice i1 to say
that a court lssues, orders, judgments and de-
croes in civil matters when adjudicating over
partics’ disputes. This is in the courts civil
Jurisdiction. Those orders, judgmenis, decroes
olc ought to beobeyed by those they are directod

10. For justicedomands that whoeover has aright '
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They also at the same mesting (and under the

same min 3091:

«e« Observed that the ruling of the Hon. Mr

Justics Mango did not restrain the Chalr-

man from presiding...

If allhad siopped here this court would have
found that indeed Respondents had knowledgs
or were sware of the restraining orders in issue,
though service as Applicants attempted to show
had in essence not been effected. But the court
has already remarked on the essence of service
- it brings to the attention of the party being
served the existence of a process or order and
what the same requires. The party being served
gets 1o know and thus has knowledge of what 1o
obey, execute or otherwise deal with. From the
foregoing respondents had knowledge before
and sven afier filing these contempt proceed-
ings that orders of this injunction wers in place
snd cught to be obeyed. Contempt proceedings
were filed on 17/591. With such knowledge
28 it thea necessary 10 serve the respondents?
A st all They already had knowledge of the
orders that service could have brought to their
attention. It could be dangerous 10 hold that a
person who had notice/knowledge of s court
order restraining him/her one way or the other
could disregard it unless and until that order is
served. The importance of personal service has
been well stressed sbove, nonetheless. There
seems to exist however a significant feature in
this matter of service ie. regarding mandatory
and prohibitory orders because in Husson v
Husson (sopra) the following sppears:

If however, the order is to restrain the doing

of an act, the person restrained may be

committed for breach of it, if he in fact has
notice of it either by his being in court when
it is made, or by being served with it or
notified of it by telegram or in any other
way.
. The whole exercise in this connection was
however brought to a halt when the counsel for
| applicants urging necessary inference that the
respondents were served andfor that they waived
the necessity of service by taking part in the
proceedings when the 8th respondent Kariuki
on behalf of all the respondents told the court
thus:

Kariuki: we never stated that we were never

aware of these orders. All we say is thal we

were never served with them.

That ended the issue. Respondents were
aware and therefore knew of the restraining
orders of the court. They were not formally
sarved with them, though. Respondents had
notice of the court’s orders. That is sufficient.
Sarvice of the order is a convenient mode of
giving notice. bui that is all. So be it-an honest
admission in this matier that Respondent knew
of the orders. Now did they broach them as al-

tularity and proof of what is allegedly the
‘offence’ ought not to be lost sight of. Thisis so
because proof in contempt proceedings must be
higher than on the balance of probabilities almost
bt not exactly beyond reasonsbles doubs (see
Mitisikas case (suprs)). So proof must come
that (ar. (I other jurisdictions like UK. proof
is beyond reasonable doutx),

As stated above contempt proceedings are
of a quasi-criminal nsturs. An allegation if
denied ought to be proved by the party alleging.
But if it is admitted then ths aspect of proof need
not be gone into except that the facts should
support allegation.

In these proceedings there was not mach of
sdenial of the alleged breaches of the injunction
orders. Statements allegedly constituting the
contempt either by respondents individually of
collectively wers exhibited - AGR 2,3, 6. Some
if not all were published in the local daily press.
The respondents did not deny them. They wold
the court that they » 1ood by them end wereready
1o repeat them ¢ add some more. These alleg-
edly political statements are the ones said 1o be
offending the injunction orders that were known
by respondents 10 be in existence (10 be obeyed)
and are still in exi-tence.

The court did not have the opportunity to
have these statements proved by Applicants that
they were political and offending because the
bit was notdenied by Respondents. Indeed they
stood by these statements and even intimated
they could make similar ones again. Apparently
more statements by some of the Respondents
have been made even as these proceedings were
under way! But be that as it may.

In owning up o the statements said 10 be
constituting the breaches of the orders con-
fimed on 30th April 1991, Respondents had
their reasons:

i) the restraining orders were wide, vague

and unclear,

ii) the statements were not outside the LSK
objects since the court prohib-
ited only those political state-
ments outside the said objects,

iii) where they were made by individuals
they were in their respective
personal capacity and not on/
for behalf of applicants at all

iv) the judge had not properly addressed
himself 1o the principle and
application of ultrg vires at all

v) the orders had aring of unconstitutional-
ity in them in that they in-
fringed onthe respondentsrigit
of exprossion.

vi) the orders were silencing the LSK which
was now being manned by
officials properly clected by
majority votes at an election.

" Applicants would and should be satisfied with

had the following for esch: (I) If the orders wers
wide and vagus and therefors in all honesty
incapable of being obeyod, Respondents had all
the safety in going back to the judge for clarifi-
cation. As shall be quoted from case law below,
mcwdmwmtobehforandbcobeyd
tntll discharged.

Confusion on the part of Respondents as 10
what the orders said, if such confusion indeed
nimd.mpondmuhadmaopponwdrywuek
the court’s clarification. The record has it that
this was not done.

i) Respondents had no business interpres-
ingwhat theorders mean and/orexcluded. Again
recourse 10 the court for interpretation would
have taken care of what followed. This was not
dons. If it is not the court 1o interpret 10 the
partics what its orders mean, woe 10 those par-
ties who take on the role of s jadge and begin to
interpret and apply court’s orders in histher own
wayl There would be total chaos and confusion
3 10 two parties would necessarily have the

A judge canevenreview hisher order; there
can be an appeal also. This court was sitting in
neither of those capacities over the orders in
issue,

i) It was no matter that statements were
sometimes made in personal capacities. The
orders restrained respondents individually or
jointly as members of the LSK Council. This
again was not the issue for this court 1o deal
with. Ground no. (vi), if that should be dealt
with before (v), this court was not convinced
that the orders were silencing the LSK and
therefore they deserved to be disobeyed. That
argument cannot betenable inamy way. With or
without one’s own beliefs, suspicions, reasons
or otherwise a court order should never be
disobeyed in this manner. In any case while
reading Mango, I’s ruling he said that the LS
should doits duty but only [to the extent] that ti
statutory provision allows it. Nothing more.

such operations at the LSK as headed by respon-
dents and there would be no hustle. With that let
us look at ground (v) above - namely, that when
giving the orders the court’s approach © x’tra
vires principle was wrong and in any case the
orders, in fringed on the respondents right of
expression

While this court is incompetent to deal with
the way Mango, J. appreciated the ult-a vires
principle and its application, definitely some-
thing should be said about the alleged infringo-
ment on respondents freedom of expression.
Forall reasons the two aspectsshould have boen
addressed to Judge Mango of before another
forum - not this one. In addition itis a principle
well-oxercised In contempt matters that it is




on property. The respondent’s - Muils, Mu.
tungs, Shamalls, Nyachae, Kagwe, Njoka
and Kariuki are sgain enjoined to obey this
court’s orders of injunction as pronounced
on 30th April, 1991. It has been stated above
and it is to be repeatod below that the court's
orders in issue in no way are intended by sny
one including the four applicants 10 deprive
respondents of their right of expression as
they have made it to be understood by their
supporters, sympathisers and the rest. Re-
lpondmumonlquuin.ulongumey
are LSK Council members and this suit
subsists, that they should not exercise their
fmedomofexpreuioninsuchnvaymdu
per the orders, w0 the prejudice of the appli-
cats. For indeed that is what rights are
about. Everybody has his rights. But in
exercising them one should not do so at the
detriment of the other. Here Applicants as
compulsory members of LSK have asked
#nd the court has found that Respondents’
ment of freedom of expression espe-
)'“’ issuing political statements or con-
i wicting LSK business in any manner politi-
[cal.ul.SKCmﬂMmbasjcinﬂyM

individually is injurious to Applicants. This

court has's duty to protect them and 5o it did

with an injunction. It shouid not be made 10 ‘

appear as if all lawyers in LSK or indeed
respondents have been gagged. Nobody
could do this. Even lawyers other than in
LSK Council have made political statements
in the past; they are making them now. They
will probably make them in future. Appli-
cants are not complaining and they should
not complain about that. But once respon-
dents appeared set and indeod made or con-
tinue to make their political statements from
LSK Council which applicants sce as preju-

110 them, then they have this injunction

hem, IndeedLSKisnotstoppedfrom.

<ing its business a: all. Should someane not
zhoose 1o be honest enough and get this clear
listinction across? Should the four Appli-
sants swallow all from respondents in LSK
imply because they are few and respondents
were clectod by a majority? Does democracy
nean one should not speak out on the views
'xpressed/held by ones in charge of hisher
rganisation? Should that one not scek re-
lress from count? '
The court has ruled on all the fom;oinj
nd that should wind up the matter except for
point or two which really should be
onsidered obiter.
Obiter dictum is a Latin expression. In
38en00 it means the court's remarks, obser-
ations, mado during an order, ruling or

1demeni hut nal nacneesrilv ne ot ol kainn

Such remarks are “by the way",

Firstly the rights of the respondents, or all
Kenyas for that matter are to be enjoyed in
full at all times. Thisincludes expression. In
caso of any infringement on such individuals
d;hu.mallbouwedﬂmonledhu
redreas frofn this court under Soction 84 of
the Constitution, redress shali be forthcom-
ing. Howevetulthirﬂuuulnmydght,
responsibility, obligation snd limits should
be acknowledged and observed. For no
enjoyment of rights is limitless, lest it preju-
dice others® enjoyment of their own. Such
limits or obligations include as for the free-
dom of expression defamation, blasphemy
etc. Further in exercising this particular right
mmghwaewmlhnifonemum
where words, words and yet more words are
the stock-in-trade used backwards and for-
wards one should submit 10 the rules of that
game. In trading (in) words one would even
find 1o one's utter surprises that some of the

_playersin that game hardly exercise restraint,

Bminaseofahuchlheupievedpmy
wiﬂhavemo‘irsemoounuhemin,nny
on.

'Secondly.thiscounhsmim]rusiou

: lhnuectiqnoﬂhelegllﬁnanityindopt-

ing a tendency of more than belligerent
advocacy, if such & term may be used, em-
ploying such language which in effect

amounts o insulting and abusing judges on a '

personal levelinthecoumolrepxmﬁnu

- client. Surely it cannot be said that & client

canmddoesinsm.lawy«loinnﬂtjudges
or indeed any judlcial officer this way. Such
advocacy is demeaning. Incidents are known
where an advocate engages in such a conduct
coming complete with discourtesy, slurs
theatrics and antics! For such conduct, it is
time it stopped and the time is now.. Insulting
& judge by whatever language neither ad-
vances the cause being argued nor improves
ocne’s character. The public should wonder
what all that is an should not be allowed to
think that it is positive and should be copied.
Even between counse! themselves. But a
court’s judgment can be criticised. The judg-
ment not the judge. Judgments form the
basis of justice. It is the peoples* justice they
should look at It and analyse it Lady Justice
is not shrouded in mystery and intended to be
beyond such criticism as will betterherimage.

Aliof ushavean Idcal-always to endeav-
our to do quality justice to the poople. Not
that it is only quallty justice when one is on
the winning side. Either way. But even in
criticising & given judgment it shall be pru-
dont for that counsel, legal journalist or re-

F PR
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others, na. Nurture courtesy, dignity, hard. |

work, honesty etc,
llmaylhobapmdeulommntﬂspno

lants to a matter are the parties 10 it. Counsei
representing one's adversary is not necessar-
ily that one’s adversary at all. Even counsc]
themselves noed not put on s character of
sctual combatants at all however strongly
ﬂ\eympwin;lheirrupecdvecliamm

They are not the disputants.

Another observation: Kenyans have gen-
erally come 10 understand that once ajudicial
officer is seized of & case he needs af] the
independence and freedom toreach s fair de-
cision. That is good for justice. They should
bowcver.lbolumnouooormuuona
matler once it is sub-judice ie. under or
before a judge or court. While & master is
under judicial consideration and before i is
determined, it should not be a sabject of
comments or remarks which may give a
wrong impression about s likely outcome -
whiehmynotbadncmmymy.

4 case is before the lowest court cadre or the

highest in the land - leave it alone until it is

finalised And that 100 is good for justice.

In conclusion:

1. The count’s injunction orders against the
respondents have been in force since 14
3/91 andthey still soremain to be obeyed;

2 The 7 Respondents in these proceedings
have been found to have disobeyed those
orders - an act which amounted to con-
tempt of court;

3. As consequence the 7 Respondents have
cach been fined sh. 10,000/ to be paid
within 14 days in default of which dis-
tress shall levy. They are also further
injuncted not to disobey the said injunc-
tionordu:ulongasmeymcouncil
.members of LSK and/or this suit
pending.

4. Like all Kenyans Respondents are free to
enjoy all their rights under the constitu-
tion subject to the inherent limits known
in axjoymenl. of rights as stated above or
otherwise - not to trample on the others
rights, being one. Due protection is under
section 84 of the Constitution.

5. The kind of advocacy that tesids towards
literal insults abuses or insinuations di-
rected 1o judicial officers to stop.

6. The application succeeds with costs.

Thanks to the counsal and parties who ware
Involved in these proceedings.

Ordars accordingly
Dolivered at Nairobi on 234d of October

1991,




on property. The respondent’s - Muits, Mu-
tungs, Shamalla, Nyschse, Kagwe, Njoka
and Kariuki are again enjoined to obey this
court’s orders of injunction as pronounced
on 30th April, 1991. It has been stated above
and it is to be repeated below that the court’s
wdmhismhmmymhlcwedbymy
one including the four applicants to deprive
respondents of their right of expression as
they have made it to be understood by their
supporters, sympathisers and the rest. Re-
lpondaxuucauyrequin.ulongnﬂwy
are LSK Council members and this sujt
subsists, that they should not exercise their
freedmnofexprwioninmduwnynndu
pclhea’dm.iodaepnjudiceo[dnappli-
cants. For indced that is what rights are
sbout. Everybody has his rights. But in
exercising them one should not do 30 at the
dotriment of the other. Here Applicants as
compulsory members of LSK have asked
4mdlhecomlmfamdthukupm'
% Joyment of freedom of expression espe-
cially issuing political statements or con-
muxm&mmmmm-
cal, as LSK Council Members jointly and/or

with sn injunction. It shonld not be made 10
appear a3 if all lawyers in LSK or indeed
respondents have been gagged. Nobody
could do this. Even lawyers other than in
LSK Council have made political statements
in the past; they are making them now. They
will probably make them in future. Appli-
cants are not complaining and they should
Dot complain about that. But once respon-
dents appeared set and indeed made or con-
tinue to make their political statements from
LSK Council which applicants sce as preju-
'10 them, then they have this injunction
on them. Indeed LSK is not from
doing its business ai all. Should someone not
chooss 10 be honest enough and get this clear
distinction across? Should the four Appli-
canis swallow all from respondents in LSK
simply because they are few and respondents
were elected by a majority? Does democracy
mean one sthould not speak out on the views
sxpressed/held by ones in charge of hivher
wganisation? Should that one not seek ro-
iress from court? _

Tho court has ruled on all the forogoing
tnd that should wind up the matter excopt for
| point or two which really should be
‘onsidered obiter,

Obiter dictum is a Latin expression. In
1sence it means the coun's remarks, obser-
‘ations, made during an ordor, ruling or
udement hut new nacneearilu ne ot all haina

individually is injurious to Applicants. This
court has & duty 1o protect them and 3o it did -

Such remarks are “by the way™,
Hndyuuﬂghuddnmoun
Kenyas for that maitor are to be enjoyed in
full at all times. Thisincludes expression. In
caso of any infringement on such individuals
rights, let all be assured that on secking
redress frofn this court under Section 84 of
the Constitution, redress shall be forthcom-
ing. Hmnlthhﬂmhcmyd;m.
responsibility, obligation and limits should
be acknowledged and observed. JFor no
mjoynutomﬂmhlhﬁda:,luitpujn-
dice others® enjoyment of their owp. Such
limits or obligations include as for the free-
dom of expression defamation, blasphemy
mmhumﬁngﬁspﬁﬁdzﬁ;m
mw;hlwbcvmlhnifcnemum
where words, words and yet more words are
the stock-in-trade used backwards and for-
wards one should submit 10 the rules of that
game. In trading (in) words one would even
find to one's utter surprises that some of the
players in that game hardly exercise restraint.

'Bminanolahuchlheuyiendpny

will have recourse to court otherwise, carry
on ,

'Secondly.lhi:comhsmiqrudon

*that & section of the legal fraternity is adopt-

ing a tendency of more than belligerent
lﬂvocacy.ifncbllummlybeuad,em'
ploying such language which in effect

amounts to insulting and abusing judges on a _

pcwndlevelinﬂnmo!@mﬁnga

- client. Surely it cannot be said that s client

can and does instruct a lawyer to insult judges
or indeed any judlcial officer this way. Such
advocacy is demeaning. Incidents are known
where an asdvocate engagesin such a conduct

coming complete with discourtesy, slurs

theatrics and antics! For such conduct, it is
time it stopped and the time is now. Insulting
8 judge by whatever language neither ad-

' vmmeuuubdnglrguedmrinpmves

one's character. The public should wonder
what all that is an should not be allowed to
think that it is positive and should be copied.
Even beiwoen counsel themselves. But a
court’s judgment can be criticised. The judg-
ment not the judge. Judgments form the
basis of justice. It is the peoples’ justice they
should look at it and analyse it. Lady Justice
is not shrouded In mystery and intended to be
beyond such ariticism as will betterhorimage.

All of us have an idcal-always to endeav-
our to do quality justice to the people. Not
that it Is only quaiity justice whon one Is on
the winning side. Either way. But even in
criticising a given judgment it shall be pru-
dent for that counsel, logal journalist or re-
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others, no. Nusture courtesy, dignity, hard-
work, honesty ets,
hmydnbommwmmndspu—
lants to & matier are the parties to it. Counse!
representing one’s adversary is not necessar-
ily that one's sdversary st all. Even counsc!
themselves need not put on & character of
sctual combatants at all however strongly
they are putting their respective clients cases.
They are not the disputants.
Amch.obs«vmau!(enymhavegen-
enllym!oundenwndlhnomenjudicid
officer is seized of & case he needs all the
independence and freedom to reach a fair de-
cision. That is good for justice. They should
bowever, also learn not 10 comment on s
matter once it is sub-judice ie. under or
before & judge or court. While & marter is
under judicial consideration and before it is
determined, it should not be & subject of

1. The cowrt’s injunction orders against the
respondents have been in force since 14/
k)| and they still so remain 1o be obeyed;

2. The 7 Respondents in these proceedings
have been found to have disobeyed those
orders - an act which amounted to con-
tempt of court;

3. As consequence the 7 Respondents have
each been fined sh. 10,000/- o be paid
within 14 days in default of which dis-
tress shall levy. They are also further
injuncted not to disobey the said injunc-
tionoudazulongu!heyncouncil
‘members of LSK and/or this suit remais” .
pending.

4. Like all Kenyans Respondents are free to
enjoy all their rights under the constitu-
tion subject to the inherent limits known
in enjoym@n{ of rights as stated above or
otherwise - not 10 trample an the others
rights, being one. Due protection is under
sectian 84 of the Constitution.

3. The kind of advocacy that tends towards
literal insults abuses or insinuations di-
rocted 10 judlcial afficers to stop.

6. The application succoods with costs.

Thanks (o tho counsel and partics who were
involved in theso procesdings.

Ordars accordingly
Delivered at Nairobi on 234d of October

1991,




