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IN THE COURT,OF APPEAL ™~ ~- 4
AT NAIROBI 7
- T '-‘.‘-4-::’.'\" \ )‘R o G—i_ M;u
(CORAM: KWACH. AKTUIIMT & SHAH J7.A Y
CIV] 1L APPEAT, NO . 48 OF 1994
BETWEEN
HEMYA REINSURANCE CORPORATION. ... ...... . e APPELLANT
i AND
V.E. MUGUKU MURIU t/a '
M/5 V.E. MUGUKU MURIU & COMPANY. ... .. . . P RESFONDENT

(Appeal from +the judgment and decree of the High Court
at Nairobi (Mr. Justice J.W. Mwera) given on 16th dey

in

H.C.C.C. NO. 4060 OF 1987
7k-‘!<:k:k:k****Zk?kttrk#.*:t:k****

JUDGMENT OQF THE CQURT

Although the memorandum of appeal contains nine grounds of

¥ four main points which are ..

appeal, this appeal raises Primaril

Can a professional undertaking given by an
dvocate be subject to watering down on
ccount of a dispute hetwsen the advocatg‘s
Tient end the rarty to whom the undertaking

i.

Does it fall to the advocate to take up, on
behalr of his client, defences which could be
€n to the client in a claim for enforcement

an undertaking?

ii.

f 2 cheque is sent for redemption of charge
which cheque is not accepted, dces payment of
interest under the charge cease? '

b—{

iii.

O

iv. Can & court allow a counter-claim made by the
_advocate on behalf of his client when the
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client is not even a rarty to the szuit?
The background to this appeal is simple. By a letter dated

oond April, 1986 the respondent advocate sought to know from the

oy

aprpellant corporation the outstanding balance of loan under =

charge on plot L.R. No. MAIROBI/BLOCK 93,736 (the rreperty) to

ennable him to prepare the discharge of charge and transfer of the

property Irom his client Harjit Singh Matharu to his other client

James Muachiri Gathungu. This letter of 22nd April, 1986 was

replied to by the appellant stating that the appellart’s “l

advoéates will resrprond thereto. The appellant sc wrote to the

respondent advecate on Z6th dune, 199b. By dnothnr letter of the :

same cdate, in which the apprellant corporation enclosed a copyof a
letter from Harjit Singh Matharu and in which Matﬂaru had set out
what he thoﬁght he owed the apfellant corporation. the aprellant
corporation nevetheless, reiterated in that letter ‘to its

advocates M/s. UOraro & Rachier what in its view Matharu owed it,

38 follows:

cimwie mso .. .The redemption ‘amount”as‘“at”SOth‘Uune;f
1938 is [{Shs. 499,023,/95. Thercaiter
interest of Kshs.150.50 _accrued deaily and A
premiums cof Kshs.201.00 and Kshs.111/= for. .
Mortgage Frotection Aszurance ancd Houseowners - -
Insurance policies respectively accrue ' _
monthly in advance. Please also note that R,
the following are also payakle as part of the - ‘o= -5z
-redemption moneys:

1. K5hs.3,282.35 being the Cee
: dpportlonment of Rates end land as B
at the date of possession. :

9

Legal costs incurred by ourselves
to-date. .. ."

4
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te his client. The respondent

spondent advocate and also

Q@

r

advocate wrote to M/s. Oraroc & Rachier by his letter of 1=t July.,

1386 and gave the following undertaking:

"We refer to a letter ref. KR/LL/PE/736
Reference: GOO/B5 of 26th June, 1986
addreseed to you by M/s. Kenya Reinsurance
Corporation and copied to us among cthers.

Flease forward to us  the title documents an

our prafessional  undertaking  to redeem the
norteage  indicated in__the ietter ahave-
mentioned. (emphasis added) ,

Kindly treat this matter ag urgent and oblige. "

'It is clear that the respondent advocate was referring only

~to.the letter of 26th-June, 1986 addressed tir M/s.0raro & Rachier

by the zppellant Corporation and which set out the redemption

amounts due. It ie also clear that the undertaking given by the

respoandent advocate was unequivocal and unconcditional and applied

only to the redemption amounts get out as due in that letter. He

W3s undertzking to Pay to the appellant corporation a sum of

at the rate of Shs.150/50

5he.499,023,95 plus interest thereon

daily” “until the date of payment plus the emaller amounte.

wentioned in that letter. ‘ -

» The rezpondent "advocate waz  at Fains  to argue that hié E

letter of undertaking (dated 1st July, 1986) must be read with
hie CliEAt;s_ letter of 26th May, 1986 addressed to the Managzing'-

Director of the appellant corporation. By that letter the Cliéﬁ€E1

0t the respondent advocate had stated that according to him he

“ught to pay & sum of Shs.399,443,/= including interest due up to

20 -~ : . s R

2Uth June, 1985.  What the respondent advocate did was to bring.
1::$;~ e ’w»:;,;‘?'_'f‘."‘i"',:".;’?-f“»""~";-'~1;'.;:"~ R e TS . e :
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of alleged disputez between his client and the

lrpellant corporation to ‘qualify hiz undertaking. PBut we do
hink that 1is right. Having given a solemn profes=zional

hndertaking to pay a certain sum of money an advocate is bound by

) he same and he cannot resile therefrom.

v

We hold that the wundertaking given by the respondent

unambiguous, unequivocal and binding on him. A&n| {:
e

after giving such an undertaking, qualify the!

Ldvocate was

Ldvocate cannot,

ame on account of accounting disputes between the parties.

Ul

In this case the matter went further. 0On 2%nd July, 19868
4/ Oraro & Rachler "wroté & Tletter To ~the respondent advocate

under cover of which letter they despatched the relevant

documents upon  “your professzionel undertaking to redeem Mr.

Matharu s account with our client corporation and to pay our fees

ont the discharge. Details of outstandings are set out in a copy

ot ocur client’s letter of 26th June, 1986 (enclosed).

ly thdt even on ””nd July, 1986 M/s. Oraro &

Rachier are sending documents to the esrondent advocats on his

uncdertaking to ray the sums mentioned in the appellant

corporation’s letter of Z6th June, 1986,

¢ At this stage it was incumbent upon the recspondent advocate

to return the documents to Mr. Oraro & Rachier as his client was

Ulsputing the correctness of amount due under the charge. Eut

the respondent advocate did not do so. He proceeced to register

the cdlischarge of charge and the transfer to Mr. James M.

Qé?hgngu. He did that after writing, on 28th July,

WS




follows:

Oraro & Rachier as
“"Tour letter GO/
refers.-

We acknowledge re
mentioned and the

Ve uncdertake to re
client corporation

Again, and it  hears wor

scddvocate undertook to red

appellant corporation, in t

of 22nd  July, 1988 to w

corporation’s letter of 2

The respondent adveocate
client actually cbtained the
the appellant corporation as
not beund to pay

client was

himself could not create a c

registered as  proprietor.

between the ‘respondent  ad
corporation. It doez no
vndertaking given by the re

Fayable under the charge

Tigure claimed for redemption of

g

19

8%  dated Z%nd July, 365
ceipt of your letter above-

title documents enclosed.

deesm the account with your

thwhile repetition. the responclent

eem his client’s account with the

erms of M/s. Oraro & Rachier’s letter

hich was attached the appellant

eth June, 1886 which contained the

the charge.

argued with that as his

(transfer) from

late az 31zt December. 1985 his -

g

-interest until aftar that date as h

hargze on the rproperty until he Was

We say at once that that was a matter

vocate s cliént  and “£hé”'aﬁﬁéii£ht
t vitiate or vary the profeszional
spondent acdvocate. If the amcunt

was disputed. the respondent advocate

should not have given an

ghiould have at once returned the documents to Oraro

for any reason,
date for commencement fo
2 lth

the uneauivocal

i

undertalking: but

he did not intend to honour his undertaking. 1

r rerayment of mort

undertaking given

5

having «done -so, he

& Rachier ift,.

"\"

i

gage had nothinz to da
by the rezpondin:




advocate.

erred in placing

The

client.

advocate

enforced.

learnec

Act,

The respondent’s

regarding

avzil .

that

1

Judge as regards

learned Jjudge in
the respondent
He was only required to

had given an

arguments

section

the powers

our view,

with
acdvocate

determine

undertaking which

before

65(1)

o an absolute

us,

of

respect, quite clearly

in the shoes of the

whether the respondent

was capable of being

l

zand also before the

the Registered Land

owner e.t.c. are of no

It does not lie in the resrpondent advocate s mouth to say

Tion-occupation of the property by his client entitles him to

Pay no interest for the period of non-cccuration when it comes to

0of & clear under

obtain very clear instructions

rrofessional undertaking

that elementary precaution then he must take the consequences.

on his

We think, again with respec

taking.
Irc:a his

behalf.

t,

the. . learned

client before . giving =

If he

.Jjudge . .erred in

treating Mr. Matharu’s claims against the apprellant corporation,

32 a cdefence by

the respondent

enforcement of an undertaking.

/s Oraro Rachier &
thie

reg

follows -

advocate,

to the claim for th=

Cn 11th -~ Movember, 1985 the respondent advocate forwardéd tco

charge.

ondent advocate’s letter

of

cheque for

The letter of

4th November,

of

shs.

26,839,775 for

11th November, 1986 followed the

4th

1986 the respondent advocates says

Movember,

196&0. In the

3y

<
&

doez so without !

—l

recdemption ¢f

A careful advocate wouldl™
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: :ing, (emphasis ;
=upp119d) our 1nstrucc10ns are for only the
ammount 1egally due and owing to your client.

B

~lear once again that the responcent advocate was

f1xlly aware of the fact that he was attempting to water dovn the
andertaking by introducing what he called “the amount legally due
and owing.” ‘That was not the sum (Shz.476,839/75) the respondent
sdvocate undertook to pay by his letter of 1st July, 1986.

M/ Oraro & Eachier were therefore perfectly entitled to

redect that sum because it was not the amount covered by the

unidertaking.
With respect.thewlearned _jude erred in. saying. - that -the-

endant did his best to honour his undertaking. He gave a

def
cheque Ior chs.426,839/75 on 11th MNovember. 1986 to the
daintiff’s lawyers'”. Simply and plainly the respondent advocate

Lis]

wAas bringing in the dispute between his client and the appellant

corporation to qualify his clear undertaking. This was guite

wrong and if allowed to atand would encourage acdvocates to resile

frem their undertakings.

Interest was pavable on the amount covered by the

vridertaking and there was no auestion of changing that date.

learned judge =tated that the sum oI Shs 426 ,839/75 should have

been accepted without prejudice subject to ascertainment of

(t‘

balance. Oraro & Rachier Wwere right in refusing tc accepbi

iertakin

m

payment of a sum le=zs than the amount covered by the und

because 1f they had done so they ran the risk of teing told "you

Slain.”

did accept my chegque; you banked 1t; you cannot now commi=is




We now come to the issue of the respondent advocate’s

connter-elaim  in  the superior court. That counter-clazim is
;J_alPd as follows:

"o LT

1. The detfendant on behalf of the 3rd

, prarties, 1i.e. Harjit Singh Matharu and
’ } James Muchiri Gathungu claims as against
the riaintiff general damages Tfor
celling to the said Harjit Singh Matharu
house MNairobi/Block 93/736 without
'lear title in breach of contract and in
dilapidated state which cost a fortune
to carry out repairs and this amounted
to Z misrepresentation that the
plaintiff was selling a new house to the
said Harjit Singh Matharu".

0D 51|

<

Firetlyv, the respondent advocate had no locus stardi to sue

ir: his own nams claiming damages on behalf of his client Harjit

Singh Matharu. Secondly, James Muchiri Gathungu really had

nothing to do with the matters in qguestion. Thirdly, damages in

the nature of special damages must be pleaded and strictly

Il proved. Fourthly, general ~damages cannot enerally be claimed

for breach of contract.p With respect the learned judge erred in

e

He should have disallowed

0)

even considering such a counter-claim.

As an afterthought the respondent advocate, Ior the first

time in his written submissions handed over to the learned judge.

raised the issue of a procedural irregularity namely that the

sypellant corporation should have meved ths superior court bty an

originating summons rather than a plaint, for enforcing cf the

vaciertaking. It must be noted that ths respondent advccate

8



appearance, and filed a defence and counter—-claim. He

entered

R

cannot K€ heard to say, .at thie late s=tage, that the yrocedvurs

adopted Wwas WIrong.

This appeal 1is therefore allowed. The judgment and the

: the superior court ie s=et aside ancl substituted

therefor with an order giving jucdgment for the appellant

directing the respondent adveocate to make good his pro fessional

nndertalking by rpaying the following total sum and interest

thereomn &S ordered hereunder to the aprellant corporation within

thirty days from to day and in default execution to iszue.
Priincipal sum... . - Bhs. 499,023.95. B . o

Interest thnreon ©
Kshe.150/50 per day

FIr)m 1/7/ b tcl r’b/qlus S}] E’5,-’ll7_()()

U)

TOTAL SHS. 594 ,440.95
Less paid on 26,/3/88 Shs. 356,837.75
Net Sha. 287,603.20
Add total amounts
referred to in the . ... . e ) L e
appellant’s letter of
20th June, 1836 Shs. 3,694.35

TOTAL 241,297,555

The sum Shs.Zz241,287/55 will carry interest at 13% per aanum
irom 47th March, 1985 until date o payment. The rourntpr claim
raised by the respondent advocate 1is diemissed with costs.

The recpondent advocate will ©pay the appellant’s costs in

the superior court. The appellent i1l have the costs of this

aApreal .

o
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; Dated and delivered at Mairobi this
3
: 1296
K.O. KWACH
" JUDGE OF APPEAL
- A.M. AKIWUMI
- “ DGR OF APPEAL
A.B. SHAH

1 certify that this is &
true copy of the original.
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~9th day of Qutober,




