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The Dematerialisation of Banking

Instruments in Lesotho: Legal
Implications

Wanyama Kulundu-Bitonye

'Theadvenrof electcorucbankmg mtsvanedform.. anums.ayxd\ ‘or cmd" L
, development gnd-adaptationin thelast two decades perhaps posesthemost : . % . ir
- serious challerige’to. banking:operations. since_the passage of the Bills of R
Exchange Act, (1882) in England; thecontent.s of whichwerereceivedin the - * =
then Kingdom of Basotholand under the Bills of Exchange Proclaimation,
1912. The increased-use of and adaptatmn to electronic devices and other
-forms of- mfonmauom echoology has:not: always been accom pamed by an
.appropnate legal'reglmg d;regulatait.-T {Sraises doncsriis since cutrent- :
trends show.that'the use of electronic technology i$ bound to increase ifthe
. financial services, sub-sector istocontinué providing both the quantityand ©
quality of :services.demanded of it In England for.example, it has been- B
b obser\ed that: ~ : .

the number of adults with bank accounts has grown from 25 per
. cent to 60 per. cent In the past ﬂfteen years ‘It is.estimated that
© 2,500 milllari.cheques-and 500 millloni-credit transfers were made
in 1984, Paper based: systems*are .Slow ~labour-Intensiv::

correspondingly expenswe to prowde and ma»ntaln" 'The customer
i being encouraged té use automated teller inachines and vasi:
dispensers where poss:ble and the demise of the bricks and mortar
-.....of _national_branch banklng networks for the oravirlan of many
routine banking functions is SctlVely Beliig foretast hy planners and = e . ..
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strategists looking out over the next decade’,

Elsewhere, the demand for financial services has, equally, grown. In Lesotho,

electronic banking comprising mainly of Bankers' Automated Clearing~

Services (BACS), Clearing House Automated Systems (CHAPS), Society.of

Waorldwide Inter-bank Fin'anceTelecommun;CAﬁonS(Smm, Automated
Feller Machines (ATM) (and to some limited extent the Electronic Funds
Transfer at. Point of Sale (EFTPOS) and the INTERN

account for up to 50 per cent of the total volume of banking transactions.’

All these generally indicate that
information storage systems are
messages which are in large' me

paper-based banking operations and
being replaced by electronic and digital
asure intangible and can only be accessed
either by a computer screen or appear in print.form only at the end of the
transaction.This has far reaching legal implications for the nature, attributes

and the processes which banking instruments have acquired in the period of
more than one hundred years since the promulgation of the Bills of Ex-
change Act, 18824 = i FPE R I »

-
ol

Jonatnan Lass * Fraud, Error and System Malfimction: A Banker's View” In R. M. Goode (Ed),
Electronic Banking: Tne Legal mpacagoris. (st of Bankers) (1965)-pp-57-58.- . . . .

! For o detalled study. of the nvature Biid: opefationd; of: Electronie: Funda: rensfers’ (EFT"a) see:
R.M. Goods (Ed),. Electronic’ Banking: . Ths': Legal:Imp#cations.:, op, ‘oft, ‘pp.1:29;, AR Araro, .-
Electronic Banking and e Lav (Banking:Technology) (Lonidon) (1993), pp1-21,45-54, 61-84
85-106.Se0 atso. W. Kutundu Bfonye " sar'ahl&:j‘a“a‘ﬁkrﬁbn;ﬁ‘;OVe?Mew“or"sysxemg and
Operstions,” Lesotho Law Joumal (1999) (fortheorning), i &~ :

' See generally: ‘Word Trace -Orjenisation : (i:the- WTO)(Special Studias 2) - “Electronic
Commerce and, the Role of the WTO" (1998); Y

) ‘ P:8. Thasa estimates exclude the use of ‘other-
lorms of o&octmnlc.om;,mhl.‘n.tm‘; teteptione. and;the |

services In' SEUh AlEa" &1 ~riors BavANA Ll 1ar e of Lsotha and thielr-tsela tikety lo-be
grester In. porcertage lerma” than the: figlired."glveri; for:Lesotho Woildwida, recant studies

Indicale thal Ihe share of Internet in.word trade: has cataputled from virtually zero lo a predicted -
US$ 300 billion in the ten years up 1o the turm'of this gy ’
‘ Commenting on this phenomenon ! Eynon

Suggest that there Is nothing lundarertally rew tn electronlc funds |
variety of novel methods of transferring funds from O 1o C, and In ba

wil be solved:by ansiogy whh existing trw. The. fefationshlp of banker and customer ls fairty
well setiled, and all that will be needed s the MMling of changed methods Into an established
Iramework, But: optimiam, .based ‘on a pardah trutn; oversimplifies the matier, Certainly the
cheque,.which commits the paying bank

P
PV A

vnpaid peywa. & rigt of acﬂonugvnstmn dra
S0..iN8 weme nuthor states that: “banking ofe
ey a— e, R

ransfers; it is' merety »
nking any legal problems

) i

% Ol !mm WT[N:TY?“?\N“’?;}?&';“S“;“?A- :::'-ld.i‘.o_:_’_‘_’i.a‘gf’ 'l:'e -‘:-.::-\n;:::_'
::r?p ggccﬂssogmcnlng proc‘ls‘ ara alarming. Clear and pub“ghed N‘gg m‘gm avoid Some 0f e

IGaUen 1nay almoxt cortalnly heg, ahead '

ET? are estimated to .

acsimlle - ,Electronic bankng.

: : STt * Electionke: Bankinig: An: Overview of the-i.+
Legal Implicatidns® In R. M, Goode '(Ed) 0p. cft. p; 1, nas observed that: “the optimist may . -

D= decieiS 1o pay ' (and which gives the
a0 LNcanain basis (or. analogy,” Further-

e tehoology Is hardly yetoc

Dematerialisation of Banking [nstruments

This paper discusses the problems relating to the demaler'\u\:\sa:'\ontg(
ba‘rhkiagp:nd the legal implications resulting tr}erefrom. In p.arttc\\\J arr\,k.me
pap!r discusses problems relating to first andth\;dparty c:\lect_torl—\:‘r: af locagl
dearth O
jons. 1t will, however, be noted that due to the
UZTI\:;ZT\\?:?M cases. because these technologies are sn!\ novel and ofn an
;I;Pedmemal basisin Lesotho, reliance is made on materials and cases {rom

er furisdictions, where these transactions have had a long history of
other jun ! :

( \ is o
operation. At the local level, reliance 15 made exclusively of \h\e B - ef
E?cchange.Proclamarion. The case law referred to comes from elsewhere.

) Thelegal implicationsdrawn from these cases and experiences are, ﬂowglx{ire,
' persuasive authorityin Lesotho andin theabsence oflocal matenals wi
applied by the courts.

of dearthof local at jalsis compounded by
blem of dearthof local information and matenia m)

'tr;\:t}?arc?( that contracts'establishing and govem}:ng the1 pt!‘iO\ﬂSl(;r:hC:!f ;::;?3
in the resolution o y

ices hardly providé for a way.forward in . _
: iszsr\\.\qe.csefhataarey\iiely to confront both the banker and hl.s CLls;orj\re;r;igsiatlr:\é

b banking practiceds;not:sufficiéntly developed to step in and provide

% e Anes o'be noted, however, that international iniGatives
siforiexample, the European Union (1996) and.

these developments from elsewhere!
flls7and fotes: o i
Proclarmbition 1912, (a replica of the English Act of

1882, hereinafter, téferred'to a8 the Proclamation,) anticipated thiat'pay-

-~

- bolster:thelack of industry-based initiatives,in'this”
oped that the banking industry in this oountrymll

r inter-bank or customer-bank based, would be

s e

¥

4%, Making this point; UNCITRAL (
. regard to such matt

1§ﬁhsm==:‘1ebr;nolo§y requires an adjustment of:

el .

L as the pe”od! Qf‘“ll a within. which various actions are lo be taken, the

presence ot absence .0f (1) "’ ﬂllﬂlllg.o‘-‘l of CDlllpUlc allure at one of the.banks, cleart L EEEE
Ol

3 transier becomes final and
T i ris, the time when a funds ran
‘ N eque c::\:;u;l‘:\jxnh::dmcauons of this nature to the existing leqal rules do nol affect
conséquenc - 0

thelr structure, but they. may modtty.thelr conten

== on= of tha maln’'Gbstacies 10 intemational tsde.®
| gpa BEP, SECUONS, 4 o< =

e - e

{ to an Important degree.’ The WTO (aSp:fI:el

o rding electronic commerce an

\ .17 Also states that: "a key issue rega e

T )t e ?;-.WBA\ i.clartty and for adequale {edress mechanlsms, tegzl;cemm‘ﬂg
e vty i coum uy-\i electronic. contracts are unclesr in terms of thelr. en e
canrtﬁamp‘;nm:'{rTMem;pdm of exdsting courtrnat i 0 iz -1I?frn:éc‘::mur;” Y
red ential. | o e ' )

, this akustion can beco e : )
m|nk“|5‘° SL:c!lr'\!uncztr“:rI\:u\e:he}r“::r:g:;lﬂlmy about the fuiisdiction i interrel Lommerce is seen
intemational nsa N
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and figures which would then be authe

nd : nticated Dy a sign
ne wou ‘ gnature of the
gning theinstniction.’ The essential characteristic of theseinstrm:n’ol:xes[;s:/(;[s1

ha i 3
;;":jt f;ley ;)vould not be‘readaly altered without defacing the instrument itself-
at because the instrument assumed a physical and tangible form xt

WOt dbe ehiwt - p p
i (1 i El?d. 3“d ‘-GSe(ltEd ﬁOIhE avin ba“ka he ayeeor O[h&l
p . . g » t y

The ' sertatin

pategft(c)]C{iS}iOfdeh\{er)i and presentation of the instrument was al

pared o ;md s;c;mesrgmﬁmnt.pe'nod oftime, sometimes several daysoreveq
: € payee was entitled to'endorse i, transferring his rights to

the bearer." A hoider in due-col
: : in due-course ; . !
faithand for valueeffecn'vél),t urse ~who.acquired the instrument in good

could be discounted from one person to another

S0 antici-

) . Biving theinstrument the.

ential charactensnc;,of transferability and negotiability."

?J;,:h'i: is notall. Because.the instrument assumed a

,itac (o ini

form it hoc}g;rgd t(;‘ze attributes of property iniits own nght:"\ A person@otld

potbea hrm ue-course unless fie was in possession of the instririent

a Parti::lnt__t 13t the instrumint was not just a series of coma d"s'“tb'“'"’ég"r'l&

These af;grr;e anc} plac€;. but ratherjts possession coristitiite ptog‘é’
essential atmbu't;-,sﬁ‘df: paper-based instruments. haye: beediusie

as follows: - ' 22

amethe payee." In this way, an instfument

physical and/tangible- -

i

aprm b Sy e

b o o i
koccerk St g
' .

it a3 esi

L

e
RRhrre

| nt 2" SUCCession  of . contracts: with oy
;cquldnq rights-and jlabitittes; it-ls.3 d.ocument'requlﬁrieggx
o g ISP <L )
mgn‘,a;r;g‘i: ’ls ltself an Item of propeity. The difficulties of transia
5 IN electronic:terms make-any such translation uniikely

In the foreseeable future.!s - - :. !
:leecrxr;onic banking;’}{z‘is‘chgngélci}'l‘l‘r;ﬁ‘i's‘l,sfarti.;g' thetelaxandh, the
t;alreopu ohne and facs:mx.lg'a‘rjnd more recently, electronically generated sighals
mnveswc?mgutgggpr‘nagqgn; tape; ‘payment instructions.are tods
c Yed to.banks withSut any tangible record being.left behind b

rawer, Karmel has pointed out that: R

' See BEP, sections 22, 23 and 29,
_s« BEP, section 20, ... . .1 - -
See BEP, sections 30, 40 and 41

:T See BEP, section 39,
N See BEP, sectlon 3,

See BEP, aection 37,
"* See BEP, section 30.

~

" 2“ BEP. socton37. . ' . .
“Eynon Smert;-*Electronio- 8 AR e e S
{Ed) op. ct. p. 2. g ‘“’Fﬁf‘g»*ﬁ“-ﬁﬂ?nw.ot the Legal Implications™in- R.: M.-Gooda. _
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The Information and technological revolutions, in particular the use

of electronic technology as applled through the medium of coamput-
ers, has In the last decade and haif had a very significant tmpact on

panking and other financial services, both at the domestic and
Internattonal levels.vfnlume, speed, thine apd storage expuanses3ce-
cut dramatically. The trend is to move away from paper-dased
transactions to paperiess ones, appearing only as electronic
messages on computer screens, which may only become tangible
if printed.'®

This is the system, which has now been dubbed “the third great age of

payment systems” after cash (notes and coins) and cheque and credit cards.”

Instructions for payment are expressed in computer codes, with the hand-
written -signature replaced by a Personal Identificatiofi Number (PIN) or

- "password’. Often- thiere are no records of the actual ‘instructions given,.
_although the message may sometimes be logged during transmission. In a

majority of casés the instructions are instantapeous. ot take significantly
hort periods of time'to convey and to be acted aponsTHissually leaves no
Gime fotieither;a countermand of ‘a’revocation;:noris ‘the- instrument -
amenabletd negotation by endorsemiefi. n'some cases;the indtrictions ares:
subjectto-alteration and erasure, leavingno record ofth ginal. This has |

besnpily pessbl because of the recognitd
' e

, What was essential

iwas 1

itself.:Explaining this process, Reed has stated

fan ‘7"‘.’!?"’"‘?"'»' .\,W
~' R

Ia many ways, banking has been concermed: withithe possession
. and-dissemination of informatlon ever since.theé development of
“bjifs"of éxchange in the Medieval ‘Urmes. Until recently, hawever,
“ﬁw&ﬁh&’ilbﬁ%éél.embédlad_f;lr\'”da'.;mlrl}:s!g;é'ic?bjéftﬁ: :cheque,
UTHEREary crédits or banker's ownree ordsyandas,aresult, most -
oF:the -existing law of banking Is.concemed Yrhe: L
fhiose;pleces of paper and actlons taken in réspect.of-the liforma® .
| swtionTcontalned - an them, Coriputers-have:freédiinfdrmiation fram
_.these physical constraints, It s now possibléiro i:.alk".about ‘pure’.’
~ information divorced from the medium that carries It, which can be
- reproduced an Infinite number of times and transferred across
. edormous distances all at speeds very close to the speed of light'®.

P . “r
. s € np R

Martiy. Karme!, "Procedute and Evidence: The Malntenanca
fve Stadé 51 Adcourtin EFT Transactions.” In R. M. Goode (Ed
CUIhANGATERD; op. ¢t p. 3.

"%-Chris Reed, Elactronic Finance Law, (Wood
Aleri Urbach, “The Electronic Presentation an '
GoodeEd),.0p.cit-p,_1 20, where he says: * in a normal transaction; #t f3-the information in tne
pec that I the critical pan, It is onty T disputes that 1n:authentb-doc0{r\e§xtl;:tequ|[eﬂ+

/.

Transaction.Records, Proving
YA g2

fhediwithitne: transfer of =7 "

e eel

head-Fautkner) (Loriddn) (1991); p: 1; Ses ass. .
d Transfer of ShippingDocuments™ - R. M.. -

e
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By this process, payinent systems have become dematerialised. Th

of this developménTinrs oot ™o sySTEmSoT Banking, each l.aase(:iresgh
own technological assumptions, exist side by side.On the'one hand thon s
the paper-based system that was founded under the Proclamarionf a:gil:\

tr&e other, there is electronic bankin i of th
: lver, ‘ g. operating under the aegls f the new
mlormation and [echnolog\cal order. O the first cheques documen(ae

U )

cregi

swn«’sragmlpgg 3 mgare 1e most common forms: of the latter B.ACS

ATM'S'EFI‘POS(Cledanng House Int_er-bank Payments CHIPS (in th'e USA),
. and fnternet banking are the main operational fdrms.The'

E[hos 0 ope!‘l“”geaCh 0’ HIESE S S[E ns alEdl“E(e“ta“dsoﬂlen“lescon‘ﬂlCt
M“l each Othex . ‘ y

The driving force behind ban
the development of electronic bankine
i _ a

z“PDhec;ifiarEeSy,by two factars. Firstly, there has been ax?);mpg hnanms beeicajn

emand (orbanking andother financial seri i i

¢ -oroanng.andother financial services. The increase in the vol
?ms:stmgss has,mrurn,createdacompedﬁveatﬁioéﬁ};gi'éhzwu}u?clg

; utions are required to optimally (isé their tesgiirtes and

particular, to eliminate the traditional coristra {nt.s hi%ﬁl" it o

time, space and administrative and other handling:
. a ;
concernfor financial institutions has been the renc;itilcnugo
paper generated.in’ the courseof their dperatioris:iB
;zllu [;o eof paper handled, banking operations have tfaditiona
belabourintensive and comparatively moreexpe Pens
in this regard that: o f"’"y o m

Because on the whale the present clearing systems”ahre basedonthephysacal
presentationto the bank of the instrument evidencing the righit of payment

it takes up .to}fOur‘daysufOpmg,pamﬁm process.to.be. completed. This

undoubtedly results in waste.of time and resources: there are.

economies that can be achieved when inter-bank chiegué cle

the physical movement of paper.® arm'g'L _,b. as ed on

Secondly, electronic banking has been adaptéd rapidly by naﬁr':iélfir{gtit -
.hons‘partlya_sa logical response tothe problems posedbyahdtheshortco;-
ings itheredTin paper-based transachons. THe technology built into these
MSTruments is said to aim at four principal goals: the increase in and

1 M '
. ?;‘c‘n: anX;Tmndmg qﬁe observation In Barker v. Wison {1980})'1. WLR 884" \hat, “ne . .
unousmr;% . Somuat ba’construed In 1980 In refation to the pracilice of bank'ers .',‘ we :mw
undersiand I hconslmlng the definlon of "Bankers' boaks and theiphrase.‘an entry In i1«
o o - lsecmzx 10 me thal clearly bath phrases are apt to Include any form of record
ey e 0l ransaclions reiating to the bank’s buainess, made by any of the methods
o4 e technoiogy makes-avallable, Including, In particular, microfiin .
Anu Araro, op, cff. P, 105, See also Jonathan Lasa; *Fraud, Error an

A Banker's View’ in R M. Goode {Ed) op. cft. p. 57.

fitm”. |

S R B
-+ First party. transactions

ereare limits to the

Ervor and Systems Maliiciion: ™

Dematerialisation of Baiking Instruments 153

+ expansion of the customer base; the reduction of the net costs of handling
“" payments; theliberation of banking from the age-old constraintsof time and
space, and, the introduction of new products and services.” These goals
present immense advantages and benefits to the banking industry and asa
result of them, electronic technologies of various types have been adapted.”
Financial institutions that are not willing or able to adapt to the new

technological age may be doomed to failure!

R N N I
s

Legal implications

There are several and serious consequences that may result from the
adaptation of these technologies. To decipher properly the consequences
cesulting from these technologies, our analysis in this part of the paper is
divided into first and third party applications, First party applications are
¢ those that involve directly the customer, where he holds either an ATM or
% EFTPOS card, or in more recent times, is linked to the bank by Intemet.
% Third party applicationson the otherhand, are those which involve persons
other than the customer, dealing with the clistoinier’s bank on the authority
of instruments that ey hold;such BACS; CHAPS; (CHIPS), SWIFT, anda
1. truncated cheque, purportedly originating from1fié ciistomer. Each of these
" scenafios beholds different legal cotisequences.; First party applicatons .
- represent slectronic Bankifig technologies asimmediate payment systems;
and the second-are,a deferres it Sy ,

4
t : e m—“.":j o et . - - . - g Viasemras
£  Where a customer’is dealing dit‘e'“ctfy?@hthﬁh;sbank,’ either with an ATM‘
5. EFTPOS card or is linked to his bank by Internet, two impartant questions
arise: When is payment deemed to have been made to the customer; and

~whio bRaTS responsibility Wheré 4 frabidy efror; tnistake or a systems’ maifunc:
_tion beeurs? RS LA i ' SNSRI

When is payment deemed to be complete? -
The essential nature of first party electronic banking trafisactions is that they
i areinstantaneous,being completed within minutes of starting the process.
i~ Forexample, where a customer is desirous of withdrawing money from his

I See generally Anu Araro, op. cft. pp. 2+3, David Robinson;,-"The structure and Characlershics
of the Principal Electronic Banking Systems‘;_.hyR'aM.‘-’Gbodé.(E_d).-.op. cit. p. 5. )

u pny Araro op. cif. p. 9, has commented on i thati"It ks ‘estimated that approxrmatety 50%
of the Iotal non-cash payment transactions In the World today are made vla electronk systems
of one form of the othef, with | EFTPOS, debit cards leading the way. The number ol cash
withdrawals from ATM'a grew by 9 % topping ine one biffon mark In1991; where_us, purcreses
deblt cards rose by 88 % from 192 million 1n'1990 to 360 milllen In 18917

P Eraetesrsasab — s e

nafeesioe e inge -
R T

|
%,

R IR
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avcount wath an ATM car . .
with an EFTPOS or lnterr?e?rtﬁz;illr}egcrffr grocenes purchased from a store Fraud and systems malfunction.
) . . 0 inei : o
{'{‘3 process of debiting his account by thgfm”;?mhm? '.mmedlatel.y initiates The liability of the parties to a first party electronic transaction will, however,
orthe pnrcl_nase price the moment he keyé intclyl?r: ° E—?\ther,‘he withdrawal be affected where there has been a fraud or systems malfunction. In both
'“lwber;orxn thecaseof an E”FOS.MPCSNSCM%A M his Card.and PIN - thesetwosituatons, the customer would be averring that by either the fraud
pointofsaleandinserts his p| N number. Once the ‘”‘C{fhe mac.hme atthe of another or the malfunctioning of the device at hand, he either gave no
the transaction becomes complete and th enter button 15 pressed, instructions or that the instructions given were not {ollowed to the letter
:-;]”eﬂ';Sec::ln the case of an ATM withdraw:al iSZ‘?:“ requisitioned for js giving risetoaloss: and that because in both situations the instructions were
mac isi 0 i ; ; . . . . i
e 1; line. This '$ S0 even where the customer m “eiels dispensed from i not his, the purported debit or other transaction is not binding on him and
as S;;vs;fr[ch:(rg”“s ownbank, ifthe ba“koperates:,{m-lnsmg a machine * any moneys withdrawn from his account should be reimbursed. This
E'UCEI‘iESarede'ljvfeor;fix—?-:ple In the case of EFTPOS pulrc];a’;‘;w\o;k. Suﬁh assertion is equivalent to the defense of non est factumn in contract law.
'vered. The same will apply 1 (Vhenthe .
:lC”l:)SIOm'er keys ln‘hxs PINand presses ?r?e)'le:;i:.lbnjgmﬁ transaction. (_Jnce *  In respect of first party transactions, fraud arises where both the card and
émdiff}ahcally dEb‘f‘Ed by the amount of the tran on, hls?ccoum will be i~ the PIN or ‘password’ in the case of the Internet are either stolen (the most
ting the seller's account. saclion; simultaneously  *  common scenario being, where the card and PIN are intercepted in the post)

without the fault of the holder by a third party, or where a computer expert
accesses information. on the card by the technique called 'skimming,’
.whereby the ¢orrect PIN number of the holder is scrambled on a counterfeit
- ;:'card and used as the genaine card; or where bank employees and computer,
+... information techniciaris'while servicing machines, may gain accesstocodes -
which they tlién use to withdraw funds from customers* accounts? A typical i & - ..
example:of: these!frauds-is represented by the facts in the Ognibeney. =~
Citibarik® case:Here:a conman pretending to be a bank employee asked to- -..
rom: theTplaintiff his card on the pretext that he was testirig the

§ - compu tn: He memorised the PIN and subsequéritly withdrew $400

;. from Mg customer's account. It was held that the bank wis fiegligentin not
warning customiers that they should not give their-cards.to:third:party
strangers who; by watching them enter the PIN, would later re-activatethe. _ ..~
system and defraud them. This situation may be compounded by banks
~operatinginnétworks; where customers of different banks have accesstothe

same faciliges: In‘this way, details of cuistomers of -bankAiwill be:available..,.

to employéesand technicians of bank B, to whorm théy gie duty.ofeare 77 -

.

;any corrections he mayiwish fo -
. : ne may‘wish'tg
l.the instructions or repeating the

ﬁ
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Where afraud i proved to have occurred, the customer will not be deemed *
to have undertaken the alleged transaction; the act having taker place -* -
without his authority, sanction or contributory negligence. The bank wili be
called uponto reimburse the customer of any loss or losses incurred up toa

ttasagainst this apparent disadvanta

By .
! (B the e oS ge, there are numerous advantages

may draw frqm DV using these devices.?s

- B . v

" The SASWIT - N T :

Standard Bank gH JOJp Includes the followtag banks: agns - - ¥ 7 See generafly Anu Arar, op. cit. p. 104. There have been many allegations from cusiomers
et o OUIN Alrlca 8na Volkskas Bank, Lesoing B-an."o'dham P8l Fisiianai Aank, 127 of what has-come to e known as ‘robotic thefts.' In thn UK for exumple, 1t was reporied in the
" For the conc:;?k‘ ’ X 18 @ sponsored bank in e Bulding Socletias”Ombudsman 1990-91, that an enginir whn was s andcing the computers

of “on-line and off-fine" . o  elthcrmeia foT ATMs sl

0o i em -ine”, see wv, . . . of Clydesdale Bank was assisting the police over ..liugatnn of - vithdrawreis ioT s using
s oy 3124 ond O poulndu- Blionye, *Eleciranic Banking: An : ln(orrr:\dat}on obtalned while he was servicing machines . See alsa, Murlin Karmel, op. cft. p. 51.

perBllons,’.in.. Lasotho. Law U
S w Joume (1 ™ NA 448 NYS 2d 845.This ruling wes Influenced by the fact (hat, there had been several

.- Incidences-ol-tha_same_type, giving rise to a national duly ot care on the part of the tank lo
: Incidences e-mm " T e

e e

" Any Araro, op, cit. p. 1072,

: 999) forthcoming,
See generally, Anu Araro, op..cht, pp.ldl <102 B
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..feco, PI%Y [1950] Times Report 211, whera l'hg CcTuﬂS:fe.A-:IDea i I'EE; fmh'ﬂﬁﬁfﬁ}ﬁ'gu :
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°_‘mm"-um"°"‘=7:hUman,‘ml'r_)d'mrormmon».»» .
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Purportedly arewn on the
Cuniomer was not under-
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N as he the cys!
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89Uty 1o lake reason
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bank to prevent targeq cheques ¢ pracautions In t
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tY-10. check his periogic bank statements being presented for Payment, nor was he

u
an .
Y unauthorised debft flems, because such wide duj

banksr/cuslmner relationship,*
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B

Third party transactions :

Third party applications involve technologi
(CHILPS), SWIFT, cheque truncation and to some extent EFTPOS. Here the
customer draws an instrument or initiates processes that are electronically
. operated to transfer funds to a third party;usually through a settlement bank

" chédiietruncation on the position.of the hoider.

3.
11

I

2.

i-~=~~-and.consequential loss sulfered by the customer.
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the instructions of the customer; or where there is a break down in the

electrical supply or other device, resuiting in a toss to the customer. The

underlying principle here being thatthe bank atleast impliedly warrantsthe
proper and efficient functioning of both the card and the machine as a
condition sine quo rione isstiing the card. in this situation, the bank will he
liable to the customer to the extent of the loss, whether such, is in amouats
wrongly charged to the-customer, or the short fall on his instructions. in
other words, the bank will be liable for the non-execution or defective
execution of the cardholder's mandate® to the full extent of the loss suffered.
Again, the bank isliable notwithstanding thefact thata machine other than
= the banker’s machine was used, if the banker operates within a network.

ies utilising BACS, CHAPS

and clearing house. In this category.of ‘applicatons;;the-third party is the

recipient and beneficiary of the funds.transfer;:unliketinfitst party opes,

where the customer himselfis the beneficiary,Here, some of the legal issues

atarise relate to the following: Whén paymentisdéemed to be completed;

ho bears liability for birormistake of malfunictipti; whether the custorer

can revoke and countermand hisiinstilicdons;;and-whatare thiéeffectsof - -
. ‘du.e g:})’ur‘se{,ﬂ. e L

e abeal Y

When is payment deemed to be complete?” "
As.with first party applications, it is important to determine when payment
isdeémed 1o be complete.in:EET transactionsy becduse this question wili
impact on who ultiniately.beits liability fortHE ¥Fatactiomas between the. -
parties to the contract. The tifné when a‘particuldr RET transaction will be-

.
ot
Bl
i

%+ deemed to be paid has been said to depend largely or ihe eléctronic funds
! ' transfer system in use. Thisis in turm dépendenton:the peculiac nature and

terms of issue of each of thé payment systems. Becatisé third party EFT'sare
either provided by independent agencies established by the settlement banks

themselves or by international and regional ones, the terms of issue and
“operation, provide in some detail, the respective duties and liabilities for

- eachof 1he parties to the contract. They someti mes ificlude even ime frames

within which the inessagei1s Jeemed to be delivered:and:payment made.>

3 The Jack Report: Commission on Banking Services: Law and Pr;acdcc"(Co'mn. 622 (London)
HMSD, 1989, in tne UK, recommended further Lhat the-bank should De liable for the interest

C e

> A BACS applicallon, “which -was-established as.a cosl gn_ect_rvé automated clearing house
service fof inter-bank clearing of paymenis and collecllon ltansaclions orlginating-ether. from .
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™ See BEP sectlon S3 ‘ . eir
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depend inter alia on the availability of funds, the ascertainment of the
drawer's signature and the cheque being cleared through the settiement
process, as in the majority of cases, several banks will be involved in the
transaction. This rule has been explained thus:

There s no transfer of funds by the initiation of notification of the
transfer mandate and payment s finally and irrevocably made to
the payee. ...when the paying bank lrrevocably commits itself 10
make the payment. {This 1s] because the very existence of these
methods of transferring money anticipate the existence of suitable
clearlng systems and the settiement takes place between the
paying and the coliecting banks by the striking of net balances
between the banks on each business day”’.

This means that third party payment applications op
defetg_eglpaymems,providing for a waiting period withi
processis allowed totake place. Onlywhen this processis
be deemed tohave beer made. T
;~’Baﬁk§éf’8ﬁgldnd,f‘.mﬂgn_it was said in respect of pa

:.payment Is complete when the paying ban
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SR EleaHng bank tojanother at the Bank of Engla

‘ elving bank taking deilvery of the -

theque’or credit transfer fofm; the time when
“accepts the Intention to pay”. : -
- J

fezetppmer

 feature; that in EFTs. \he drawer la 2 customér of ihe paying bank, 2
the bank holding the funds in 2 separaie account). :

a1 Anu Afaro;op. ct. pa169. See also,
AC TT7: This point has been made differertly by Petet E
in R. M. Goode. 0p. cit.. when he sald; a3

4 the holder, the chegque does no

FP T TTPSN

p\efoithi.‘-,pt\qnor‘nenon may be given by the caseof

i oA

RIRSRAR-EN

a Deferred Settlement System’,
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il the bank-recelves notice of countermand before It pays
“dishonour 170«
.4 11871) LR.8 QB 623, v o,
> Op.ch. p. g17. In Mardorf Peach & Co L(d v. Attica Sea -
2 All ER 249, the Court of Appeal sald that; “payment which banks =07
payment {s completa when the paymenti Instruction Is gven Lo i
by that bank_ without objection; the subsequent processing of v
he l=gal position betwee

N —Hagskin v. Severo Sibirska AC (13331 KB 47.

>amers Cornorate

payee.” See also:
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v. Thomas Ashiby and Co,"® where a cheque was presented by the plaintiff :

bank throughi theclearing sysien 1o the defendant bank; and underthe then
clearing house rules, a drawee bank w

asrequiredtoreturnan unpaidcheque
on the same day of presentation. The cheque was not returned und! the

following day. In the meantime, the plaintiff bank, actingon the assumption

that the cheque had been paid, honoured a bill from its customer. The Court

held that the plaintiffs were entitled to recover the sum of the bill from the :5
defendants, since the delay

3.
inreturning the dishonoured cheque amounted v
{0 a misrepresentation that the cheque was in the process of being cleared.

Therimewhen paymentisdeenied to b

the time when the drawer loses his nght to countermand or revoke the
cheque. In respect of electronic payment systems, this will vary from system
tosystem, as perthe rulesofissue and operation.* For CHAPS, for example,
an instruction cannot be countermanded or revoked after the message has
gone through the gateways of the receiving bank; and for SWIFT, an
instruction becomes irrevocable once it has been acknowledged and verified. . ..
by the receiving party.* The rationale of this approach was sippligd by the' -
second Circuit Court of Appealsin the case of Debrueck &Co v. Manifdc
ing Hanover Trust Co,” when Moore, J., held: ST

e complete will usually coincide with v

Once an Instruction glven for CHIPS (equlvalent«fdlr_,.g._'_fﬁl}_

-Europe) transfer was released by the paying bank, It was Irrevoca ’ &
ble. The transfer was executed through an 3UtONOMOUS' NETWO rk~m~ ... i
and Invarlably reached the reclpient bank almost Instantaneously **
oncelt was released by the computer terminal of the transfer bank,

and the transfer of the funds to the credit of Herstatt's account was

therefore consldered complete as soon-as |t was.effected:by.the v
defendant bank**. ‘ o et

Ak et

How does a commitment of the paying and receiving bank bear , t -0
that the payee is finally paid? In other words, what happens wheére the - =~ i+
paying or receiving bank becomes insolvent before discharging its actual :
payment obligation, with the consequence that there are no funds for the

payee? This scenario distinguishes between a mere commitment to pay,

on the fact

“ 1898} 2 QB 460. Sce &lso 1ne facls of Possra and Aral:
LR QB 623. See funthes Momm v. Baiclay:

€ v. The Bank of England (1871)
it was helid that:

Boanx tntarnational LIc j1976} 3 All ER 588, where
‘payment was complele when the delendant bank declded to accepl Herslatt's

Instruction 10 the credh of the plaintiif's account and sel its compuler processes Into motion 1o
debh 1ne payer's accouni and correspondingly credit ihe payee's accounl.'
** Mertin Kanmet, op-ci.p. 64, ... . .

' Anu Arar, op. cil. p. 165; W, Kulundu-Bitenye, op. ci. pp. 10-15,

© B09 F 2d 1047 11979} (US Court of Appeal). ~
“op. cit. p. 1061, Lt

“~respect. of .EFTs. These are:

jr—— -
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however irrevocable, and an actual payment.

1 \ nt
.insolvent before making the actual payment
ing bank becomesinsolvent . : et
V\r:heretr‘l‘tehia;]ea%’ing system, the payee has no claim to any _spgcx?;\f/::w s
throug he ba’nk His rights are limited onl.y‘to a clan_m fnrm e
agamsrﬁtﬁon \mﬁ all other creditors. 1n addition to this right, the p
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‘ - for the dis-
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cr}ﬁfzo uired to pay again! Thisis because, as between the rg]we and the
;:yee rfl?e electronic funds transfq rep&esentss?er:.o\:rf:o‘f/aj ;lgny,;(nco,
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mstrucgmgmgigosi ; lriporr Co.,”” wherethe paying bank cBOnirengid ::
'Ltd. o bleiiredit in favourof a seller afte.r being putin funlddsthya; 1hese)11e;'
;rrr\fivict)%aecame insolvent before hon.our'\r;]gns %I?adlc_f{u waf”l?; e e

her courses of action, have direct reco e 0
GOUl?' ar:ec::r;gngtﬁs:e. Where however the receiving bank mc:cr)nre:;:slglgzar
g?éro];;ﬁg putin funds by the paying bank, the Pz}yfee-q ~dito
the loss®™. - . . S _ :

RTINS

Error and systems malfunc_ﬁed four factors which influefice error in
The UNCITRAL 190 e mon-standardisationof message formar
between various EFT systemSTThETe-creation of messages; The ’no?:ﬂén

: ation of procedures, a1

<

wrem el e e it

However, as with first party applications, there 1s.a presumption-tha

- N . d
deferred payment funds transfers will function properly, efficiently an
eferr

A8 . . . .
E ): ; ‘ ‘ - i .'-‘...n‘ J yl“ .

St L B 1 al tamper-
atl the systém, or that there will B& ho'externa .

. tions of the'systém, or th willbe nal ampe”

F::S«?Fr?gg:::dons leading to losses by the custo.me.x:."wv}}\ere t

. and E. D. &F Men v.

v 11972] 2 All ER 127. See also: Ra Farrow's B.ang 1195281 1 Ch, 41,

N,‘;L?im]SwufS and Conocton™® “)E(!ﬁ;fl;‘;;ijzsu:f&s F‘(ep. 194. In this case, the p’(‘mlnm:z

Midland Ban h the defendant bank lo

“ Royal Products L{d v. cleed Ifom an account wit o

. nds should be tran become insolvent soan { .

.nswr:r:te?nl:\::‘{f\:‘:’ ae critr. anoiher bars. Thehse::non‘dmt:\ﬂ;::f s Invald, .. .. -

accou R lalm tha! the ! RN i belng
N ccesslutly saught 1o ¢l ! . d.5oftware A

The plaintifts St Nai ax':'zmn:rg.lion ot tormats, procedures. eqm%,;‘gl:;om a1 the domestic

41 Greater Inlemat:aﬂm;-_dm in remedying some o‘( these sno)r‘\eti1 D Banking Committes

advo'ca((er:a::isl‘::\:lelev:;s Eflorts In this fegard are being undena \

and int® :

i i ! L
{ the Infv “d(iollal Sianda ds O(Da isation (lSO ). a committee of UNC TRA
.0 nte: )

- accuracy and timeous
SWIFT, (o Eﬂ'l'[«l'ple undenakes.rsponslollm fO.(v_lhc‘ completeness, 8 cy d
4t . r . .4 e — e
|‘v=r[y Ol. each message put through Its gateways on the ‘same day.
deli = d
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exercise reasonable'care and skil] t& Tot
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Paying bank would not be tiadle o Its customer.tor th ng bank
“|S|909|2KB:,DW_ IR e delay,” .’
©e. 8130, Londsn” Joft ' Stocks Bank Lrg-y - S E
: 4 V. Macmaan(19 P
MR Lid v. Liv Chong Hing Bank L1d{1985)2 All ER 947 . [1916)AC-777-am
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' same.position:;as

“rr—r— period__the ba
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the customer’s intentions.and in good faith.”® The bank will, in these
circumstances, be entitled to debit the customer’s account. The bank wili
equaily be entitled, if the transaction giving rise to the instructions to pay
between the customerand the payee are vitiated by fraud or misrepresenta-
tion or where thereis mistake as to the existence of the subject matter.” The
same will apply where the bank discharges an enforceable liability of the
customer, even if the instructions relied upon are outside the actual o
apparent authority of the signatory or agent.®
Where, however, the customer has not instructed the bank to pay and the
purported debitis a result of an error, mistake or forgery, stich debit will be
invalid, andthe customer may sue for reimbursement of funds debited. The
customer has not authorised the transaction and he s, therefore, not bound
by it. This may arise where, either, the customer’s signature is forged, or the
person purporting toact on his behalf has exceeded his authonty; or indeed,
"had no authority,atall; A bank payinginthese circumstances would be in the
““as ifitipays a.cheque bearing.a forged signature; it acts
"outsideijtsinandatein:acting ori the forged or unauthorised instruction.™ .
‘¢ 1 hasrepresented the agent to be invested withwide, .
+will be estopped from disclaiming the particular -
re: and, type represented; or. the signatory.was
nt:-authonty*’.-Similarly, theicustomer will-be
the gentifiefiess of instructions for payment cut of-
as.failed: to-respond to several inquiries froiri thé*;
Tounttoanacknowledgment that the said instruc
‘adthorised by him®.. e o T n e

ctions have been deposited with the bank, such

. his.account, whers, He
:bank: His silenceis'a

tions were his own

et Ly

8 Sea' Wastminister Bank fid v. Hiton (1926)743 TLR 124, - R R
“ See Babcock.v. Lawson (1878) 4'QB0:394: Podard v..Bank of England (1871) LR 6 QB 623-
‘and Deustsche Bank v. Berro & Co (1895):73 LT 669. T
% See London Intercontinental Trust Ltd v, Barclays Bank Ltd. {1980} 1 Lioyd's
Liggatt (Liverpool) Ltd v. Barciays Bank L(d. [1928] 1 KB 46. o
3 Robert Pennington, “Fraud Erfor and. Systems Malfunction: A Lawyer's Viewpoint” in R. M.
. Goode.,0p. Cit.:p. TO. Sea also Catlin v. Cyprus Finance Corporation (London) Ltd (1983) QB
759.. In.Brook-v.- Hook (1871)-LR 6:Ex 89,1t was held that an assertion by the sgent that the
" customer has, ratifiéd the forged:signatureonly: amounts to a gratutous promise which i not’
"™ binding to the cistorer, Only:a positive sdsadion that the forged signature Is his own Wil eston
him {rom repudiating itabllity on the Instniment. o LT el :
' Mahony.v. East Mining Co (1B75) LR-7 HL BE9.Where the cusiomer ‘
whose directors have been irregularly’appointed or have stayed In office beyond their mandated
nk-will be protected, If It affects Instructions which such directors give on behall

1s a compa.ny. alihed e

of the company.”s o eem TSt
' Brown v. Westminister Bank Ud(1964_l 2 Lioyd's Rep. 1B7. T -

hetiskof.not complying with them ‘whethe:'g}.l;h ,

Rep. 241 and
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liable f ences e i Cd OF N0t effected ag a1y, T i
€lorany consequences resulting from the terminarion or ri;t))jgk o be

| : ! Chegque truncation and the position of the holder in due course
the transaction tpon which the ip,

.ian'on of 4 Although currently operated o a very limited scale, even in the developed

Structions were giy. : .
aﬁen} of the cistomer, the bank is duty bound 1o exg: °n dAS ) -b-a”ee and ;" countrieschequetruncation ooy potenda e Cheguire s
the customeps " This dury o 0t dond to e e C'ISE‘ ue dnhger_lce on : of paper-based fundstransfer payments through banks. Cheque truncation

isthe process by which the data on the cheque orother payment instrument

for that matter, is Captured either on niagnetic tape or digital computer
ple, where the § encryption system by the collecting bank, which bank retains the original
‘ cheque, t[‘ﬁﬂsmimng Onl)‘thf’. tapured datatothe paying bank for its action.
Theaccountof thedraweris debited by the amount on theinstrument on the
strength of the data transmitted by the collecting bank. In this way, the
physical movement of large volumes of paper is avoided, saving both time,
resources and tapping into the economies oOf scale, at theinter-bank cheque
clearing level.”* When fully developed, this mode of funds transfer should
prove quite useful for other payment modes, such as credit transfers,” the

:”f:‘c\";uthonsanm and the encryption of p paymentofsalariesand rentals. This should be possible with the UNCITRAL
| P todate worked wel] toreduce incidenc s initiative to standardise message formats, payment procedures, equipment
t ;5;":03\;'2/@, 10t unknown for “ropqian ' - thgard: 13 and software across EFT systems.
apping”into landlines . 2 - L

cated systems. This is partly achievtecétsk : o -SOphis ST A . Cheque truncation is the most novel EFT payment-system, with German
with the help of Miniature Scrambling devices R Messages” - *" banks leading the way. When trading in the Eu_xto_;g:h'eque;' collecting banks

S o ' T "in Germany capturein theirdatabases,Onlythee'.ss'ehti'al'défa.‘c'j'rj,the.cheque
Syg.tems-[aﬂ‘"‘?sand:breakdowns may ‘ gt " onlamagnetic tape. This information istheftransmitted tothe paying bank.
e of causes, ranging from WIong inpuis i Ciphe e S _Onthebasisofthisinformation, the paying bank meetsits obligationsto the

_“payee: This process. operates ii_the ’gehetgil’tléarin"g'f-;le'_'\'ggl,_‘-_;andjthe, daily
o * 'balances are forwarded to the Bundesbink by the'vlearing banks foc final
T - settlement. Because of the im mense successofthis programine;thescheme
" has recently found its use in b‘a"nksin-'Other~‘3t’1i‘0p'eamco,ubr]gi_§_:thmugh
international bilateral agreements. The scheme'niow operates in Austria; the
: Netherlands, Norway, Spain, Sweden and Switzerland and to some limited
S extentin the UK. French banksalso Operatean internal cheque truncation
MO "‘""""_'v"'“h' - EEE TN

'ifi the Euro-cheque. ™ """ 7=

e

contractual terms underthe ryles ofi
rostaturoryprovis'ons).“CIearly
forsys.-rveml's et_'mrormalfunction."rh
for these shor comings, unlessitcan
to the malfunctioning or.defect®!

e

Catico Printers’ Associap. . . ' .
ab .
v Mrﬂgr(leez) t CBNS Izg." v. Barctays Bank Lta(1939) 36 Com Cas 71 See also Ch * To 1he knowledge ol the author, cheque truncation. hardly exisis In many developing

ambers . ies, i i ] t ihe tradifional Country and Tow Clearin
Owever, sae the ning in Barcsa couniries, including Soulh Africa. In these coun fes, ihe tona ry g

19 677 Y3 Bank Ltqg y, W. J. Sim P systems, which take an average of four days to clear, are slill In place. Cheques or other

\{migg]nonia la OY;mﬂ g held 1nat 4 Paying bank couig rmezof:rn(i Caoke (Southern) Ltg H— i:sslmments are cleared through the banking system, by the physical presentment by the
e L » . .

i o eer the drawe o ©f 3 cheque collecling bank to the paying bank, and payment is conditional on lunds being avallable on the

drawer's accounl, In additlon 10 the verificalion of the drawer's signature. .
* Anu Arora, *The Electronic Presentalion of Instruments: the Truncation of Cheques and other
" Non-Negotiable Instruments Through =77 5. R. M, Grora {Ed) op. ct. p 105,

" %' See penerally. Allan Urbach, *Ths . —rbonic Frassitation and Transler _of Shipping

o N r haa Counlemma hom‘y

" oubtful ang uufsl:kety to. be foliowed In the dignt of 1, pde;d. e au e s case
Nlemal rules of EFT systems, . - - ol the Liesriacs 35 above. ana e
.‘; Chatterton . London & Cg ’ o)

- Phe Litpar (3 Nov.) p,304.

fupp/y of Goods 4 Sorvien o 1§52_ and the Contrac; Terms ACt, 1977 ane e

ocuments® in R. M. Gcode ¢ Ed), a0 r# 11y &r Eiingen, “Electicnle Fimds Transfer as
D“Pfog‘ljfifgggni?g: :l!: ?iicno:..t_- péymenrs‘ 1990, provides that the servige Proviae; § Eo -DDalerre-}j s..{nzm,fm sc;)sdzem; :‘r: R.DM. b'vv\;c QE:)T(OP. !,ﬂlp. 40. l
T g ma\iunc\'\on'\ng e © -+ ™ The Iniliaive o nlroduce inter-bank cheque truncation in Euocheque was undenisken by
T — Midand amk‘ WRICN 2150 36 22 Ine clearing-house (o (hese cheques Inthe UK,

| \.....-—.'~....~h_. e m e e L




Mrs. Ruto’s File

366 Lesotho L.J. Vol. 11. No. 2
Prior to this European experiment in the Euro-
i the UK was limited to trading betw
10 Most cases have a common netw

cheque, Cheque truncation
een branchesof the same bank, which

m ‘ . ork. Cheques collected for inter-bank
trading are still phivsically presented to the paying bank forclearance.® It is

expected hqvevgr thatcheque truncation will extend to ordinary chequesas
technology is being developed to transmit data ejther by direct telephone

transmission as through existing EFT systems such as SWIFT, CHAPS and
CHIES,bycomputeror_documentJmagercessing(DlP)""Blixtbefor thi
isachieved, banks will have to establish guidelines goveminéthe sharine anlj
exchangeofinformation between themselves and tofacilitate mutual acg:ceSS
toeach other'scheque storagefiles, Cheque truncation asa banking practice

hO\\E\ er,I1s a plal'l {Ol {he r“lll e (N maost (i \1 ' p ng countr 1€5, In
] eveiopi Clud.l“
g ' g

Several legal impediments stand in the wa
truncation in full in its present form..Perh
probleins, is how to resolve the issue thatach
:r_m may be endorsed to third parties witho
nientrool fortrade. Thisis partlydueto the o
like other nego.t‘iab['e instruments, tonstitute not only a series of payment
commands or instructions, but are items.of :property.in‘their own right
Thus, possession-of the.instrument:entitles. the.holdersif-duacqurse to
aghts in-theinSTrUTENT as its ‘e owner, ? and'may.sue in.an action f
» Y. G heqle, ion: i

Important attribute, rendenng them mergﬁéﬁﬁe%cé%%%afgﬁ%zay tlhls
ﬁmmmrmgm%ﬁ
beng in possession of the Instrument on physical endorsement, the holder.
A=0Ut-course cannot enforce the dawer’s or g > tha
theTStrument shall be paid 6n presentment. . Professof. ELlinget captur
the essence of TS when e observes: . PERANS

y of implementing cheque
aps, foremost among these
equeisanegotiable instrument
utlitit,'making it a very conve-
Id age recognition that cheques,

e

The drawer warrants that it will be both accepted and paid. Any

";Am‘{ Arora "The Electronic Presentation of instruments: the Truncation of Cneqt:fes and other
egotiable and Non-Negoatiable Instruments Through EFT in R [ 10
anu Aore 9. o 3oy v 9 . . M. Goode (Ed) ap. cit. p. 103,
" See BEP SS,29 and 38. . .

_ See BE SS, 6370 and 79 (2). See also R v. Kohn (1979) Crim-L.R. 675.where il was
sla!ed. nggohamg nslruments era 1o ba regarded 23 a special (ypé;o_r-propé‘rfy; differing from
lom-n:ry cneftels in that thelr possession confers certaln conlractual rfghta on lhe holder, but
hat they differ from ordirary conlracts by (he exlslence of proprieta - '
" See BEP S, 55. Y . propriet ry_elsmgnt:._.
" See BEP S, 31, .. '
_" See BEP S, 55..Whnere.the .drawer has_for_some rea
inslruclions, the hoiger :

son_ couniermanded the payment

payment obligation by lssulng the cheque.

-in-due-course may sue on the cheque since the drewer undertock a * ~ ™

—h

.y
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other person who transfers the Instrument under his own signature
-an endorser, assumes a similar undertaking... If the bill Is dishon-
oured by non-acceptance, an immediate right of recourse accrues
to the ‘holder’ against the drawer and the endorsers. lf‘the: a<.:-
cepted bill Is dishonoured by non-payment, the ‘holder has in

addition, the right to enforce the biil against the acceptor”.

It is difficult, if not impossible, to see how a bill that has been presented

electronically could be endorsed or discqunted to another party even if it
were possible for theendorserto add his signature by means ofa pas;word.

Even then, another problem would still persist, and this is that,.the instru-
ment has to-be delivered on endorsement in order.m bestow rights to the
holder.”™ How is delivery to be achieved electronically on the_ computer
screen? And how may an instrument be presented by the ‘holder’ tocomply
with Section 44 of the BEP?"' In several cases, courts have held that present-
ment is a necessary process to validate the billor mstrum.ent_for payment.
In Griffinu. Weatherby, ' BlackburnJ;, as he was then, said: _presen@ent
for payment must mean’ presentment. according to mercant!‘le.'us'age, the
doctiment:itself:must be presented,,though not the holder.” Similarly in

Barclays Bank Plc.v, Bank of England,” it was held that: * the collecting.

“bank's duty of presentment of the instrument is not discharged until the

iy 5Tl Ty . : h the
e is physically-handed to.the drawee bank fur pamenr thro'ug
cheque is pliysl t{i}as ong:been the, established banking practice that |

clearing systérit withina reasonable time.is the

preséntment; throughith

.. .valid presentation:7Jt miay be arg uable thatthe presentation of thedata on

i e paying banki ient to: ith Section 44 of the
-cheque to the paying bankissufficient to:accord with Section 44 01t
tBl‘lE?Fs. Be:lnking pragtic'e‘i.n this regard may proveinstru r?oental in convineing
courts that cheque truncation is an accepted practice.

gty

{ == -~ the-BEP-may_forra._a_foundatlon

Vot e [»-. PO

- This problems coltpoiifided by the great diversityand consequentincory
pafibii'i'ry of the hardware in use betveen exiting EFT systems z;lngt,‘,ghrp
themselves.. In" ‘many’ developing: countries, _mcludmg Lesotho,: where
corriputeﬁs‘aﬁ'dﬁé_géh:é;al)y);and. computerisation of banking services. In

- e tem” in R. M. Goode

1 peler Eflinger, *Electronic Funds Transler as a Deferied Setlement Syste
(EQ.), op. cit. p. 41.
s gee BEP SS, 20 and 30.
.\which provides Inter afa th
‘:;\3/ -m:f-\ted 5 pEyment. If It be not so presenied the dravw=r end

i ged.” Jisenue tnancatlion 2% currently 'pra_‘cllced_. may also run coun!
22 nd B2 il BEF A S
" (1p68) LR 3 QB 753. - s
" %1 gas; 1 Al ER 385, See also; Re Farrow's Bank Ltg {1923] 1 Ch. 41.
n See Barker v: Wison [1980] 1 WLR B884. Also the exceptions Frvv\dad un ior
B ( for accepting cheque lruncalion as an acceple

2" islons of the Proctamation, bilt must be
e e resent endorsers shall be

practice.

A

ter lo Sections’ 23,

d=r Section 45 of
anking

e temma
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particular. s still at very rudimentary levels, this presents insurmountable
problems, at least in the short run®',

The other problem associated with cheque truncation is the one of verifica-
fionandauthenrication of thedrawer's signature. Since the cheéque does Aot —
Seave the premises of the collecting bank, the paying bank never gets to
authenticatethat the cheque was in realtyissued by its customer. The paving
bankacts on the basis of the code encryption and otherinformation captured
by the collectinig bank. Is the assurance that the cheque has been signed
sufficient to meet the requirements of Section 22 of the BEP? How about if
the cheque should turn oug to have been forged or unauthorised? Clearly,
under these drcumstances, the paying bank has no protection under Section
23* and will open itself to liability for negligence®. It is unlikely that most
banks will be:willing to paylarge'stims of money on the basis of cheques
truncated through other banks: This reluctance will not go away, even where
the paying bank is able to pactially overcome this problem by requidng the
drawer to show some Kind-of PIN or ‘password’ on the face of the iristr.
ment. The possibility that thetheque and PIN have been forged or stolen'wilt

require that the paying bahkiexercises caution.
Co e aEediaguae N 0 T

Notwithstandirig these legal and Iogistical problems, interest in cheque
truncation has continued to grow, mdinly because of technology push factors
and the ecorioitiies of scale to be drawn therefrom: T T JAustralia, in a
bold step, amended-the Bills of Exchange Act;1909, to accommodatecheque.
truncation as'a iod€ 6f preséritation of the cheque. Section‘62(2) Perinits
presentment of the cheque to'be undertaken by ‘other means’ than present-
ing the chequel Where the cheque is presented by ‘other means’, the method
of presentment should be identified with-reasonable cert ainty and theorder
1o pay tust be'in a form that is ‘intelligible’ oris readily 'decipherable’ bythe
drawee bank. Thelegal huddles imposed by the equivalence of Section 44 of

** Peter Einger, * Elecironic Funds Transler as a Deferred Sefllemnent Syslem’ In 8. M, Goode
(EdY or. o p. 29) where he obsarves.ihat:.he replacement of Bllis of Exchanp an.
Promissory Males by fecords stored by an EFT: natwork appears al this stage a plan (u i
luluie Theis unique characleristics pose a challenge 1o any EF T nelwuth lhal visiiea = eaas =
provision lor them by the use of its lechnalogy * =~ ‘

7 Sec alse Ine ruling In the Keopftagafa-case |1909] 2 KB 1010, This position does not 2apply
in relallon 10 endorsements. See sectionsa 19, 24 and 25 of the BEP. ‘.- 3isa Anu Araro’ “The
Electranic Presentaticn of fnstuments;” in R::Mr.Goode (Ed) op, ¢, p. 110~ - = - -

“ This is because \he bank can only deblt the customer's account agains! a valld mandate and - .

iherelore musl ascertaln that (Ne inatrument, the Ba3[s on which payment is made is_properly
dravm wilh a vaiiri! signature. Commenting onihis phenomenan. Anu Araro, op. cif, F. 37 hes”
30i0; © ine danks would comsaquentlly be guily of negligencs & =z Jefez: in thechaquae fn' -
Question or.in. tne; tite of .tha. coltecting. bankla_cuslomer_coula _nave been: #agoyered if tha
Instrument had been pymicaty presented-(or payment.” See also. Ligget. spogi). Lig. v,
Barciays Banx L(c1926]: KB 48 and MKenzto v.8misn Unen Co, (1861) 6. _82.." .
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 bank to designate its
N It is, however,

3 i baying bank of its
i rtant to note that Section 62 (2) does liey -paying
‘li[:gicl’ity on an unauthorised or forged cheque.*’ Si ml'larly, inthe UK,_the Jacl;
Committee®recommended, inter alia, that the equivalence of section 440
the BEP, alongside section 3 of the Cheques Act, 1957, should be amended
to allow'for the electronic presentation of data.

the BEP have been removed by aliowing the

Conclusions |

Tv;o trend;c. are shown by both the domes.ﬁc a‘\nd 1ntemangnal Sc;?eii:f
"eléctronic banking: Firstly, electronicbanking is fast' expandmg;;\d f:r thi
“over from the raditional, paper-based systems, which t‘xr?)s‘wd:)rnd L foc the

: lﬁcetlmfy-mso-#:hteh\: Eélrll;g}o atgee A?thoajgog n;:lt:l];!tlgisﬂas ;\ieen.-.dd'e—.tb..«, "
s fastchanging to‘the-digital age. is-has beendueto. s,
Tl A A nge can also be rationalised from the ™~
, gﬁ%&?ﬂ&ﬁ:ﬁgiﬁ:; ir%tema] cohesion and the optimal use,

resources at: its’ disposal in a competitive age...Trjadjﬁgzhal-»panki'pg,;..
oth. towfi and country clearing systerns.rexy,,qn;;jt;l}.g.',l?b‘)iﬁf!ﬁ
 presentation of instruments evidencing the right of payment:This1nevitably

R

T 1t irf waste of imeand misuse of resources and does not take advantage:

lectroni i | foundation, the use of techinology -

: nic banking restson a shaky lega the

.;?sl’ certain to ‘mcréase rapidly in the future. A FompnnanS? of tv:c:hnokzlg;;)'/e

2 BUSIrana-commercial.pressures makes this. xgele}‘abé‘euﬁzzwgv% he
ST PR : f.thelegaland reguldtor y Tegime ~~
direction-of this dévelopment in terms of-thedegal and regiid(il e
evdlﬁr?g;:fﬁbt"éémam;znd more has to be dpne_to"pmtect: the consumer :

3

What could then be the likely future for the law with regard F?‘ :]lztt?c)):]‘z

- banking? This question underlies the secpnd trend emer{gmg i L lecuon s

i .'Ihéiﬂitiaﬁve toevolve alegal regimeto regulate electronic king
gzrs‘ﬁnr:ilyre‘mained with the banking industry itself through contracts

“theiccustomers. Where contract isinadequate ot fai!s to angverthﬁz{rﬁl;la:
‘ “‘E)Sﬁd ‘extrapolation of the existing bills of exchange lawisannh .
SahEad,

‘ ".problem by analogy However, as Eyno_r'\.vS'ma"rt' las warned:

reis nothing fundamentaltly new

The optimist may suggest that the

“ Secllon 62(2). S
"‘Tthls section stales i "Where a
[t 10 1he dravree bank, nething in
tlablity - 1o -which.the. drawee ban
been prasented by, be(ng exh(b!(?-

Tufmissinn on Banking. Send.

¥ Chets Rezd, op.-cft. pp. 8_8-87. ~

— PR
e teaa ey

- 3 an
this section shall be taken lo relleve the dravos bank l:?r: nag
k would have been subject In refatlon la the cheque
the drawee bank’, e e
_ave and P}rfag\!ge—io_rf\n_:_ 622 (389)

i

" 6Fthe economies of scale possible. In the words of Professdt Read “although—= -« ~ 0.

N . T EADING= - e = e e
cheque is presenled for payment olherv;ﬂse than by

et ey e T

Anue
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In electronic funds transfers, it s merely a variety of novel methods
of-transferring funds from D to C, and in banking, any legal prob-
lems will be solved by analogy with existing law...But optimism,
based on a partlal truth, oversimplifies the matter, Certalnly the

cheque, which commits the paying bank only when he decides to
pay Is an uncertaln basis for analogy®®.

The result of this development has been
is scattered.and: very thin indeed® and
virtually, non-existent. As Professor Reed again notes: “While this may
ensureagood commercial return on investment on the technology, itleaves

consu mé__rs without proper protectionin this importantareaof theirlives™.:
Goverhments, particularly in deve

T ] loping countries where there is little by
way ofia legal regime;regulating mmmm
tnifiatives to protect the nghts of consu

_relevant to their legal systems.

R e

that the law on electronic banking

1
3 A i
RSN S
ok

in many developing countries.is, ..

mers and make electronic banking

Lesotho’s Administration of Justice
Draft Bill: A Remedy for the Problems
of Delays in the Courts or a Trojan

Hors_e?

Nqgosa Leuta Mahao -

I'ntfoductio:p ;

Savefor afewhxccupsthat have 10 has, since 1993, rejuine

" Eynon Slrﬁan; ‘Electronic Banking: An Overview of the Legal implications’; In R. h3, ‘ >
(Ed.). op.:ctt: p..1.-Making the same point, WTO (Speclal Study 2) 1998 -at-p37, also siaies:

“a key lssue regarding electronic commerce and the (nternet is the need {or legal chartty and. (o

adequate: redress: mechanlams. Legel uncertalnty. can. rise .within. the': country il pinatrngy

contracls are uriclear.in terns ol their enforcement or redress potential, The extrapolat:on of
existing.contract law. to the electronic sphere may minimise such uncertainlies. However, this

situation can become: complicated In the case of International transactions, where unceralnt.
.about the jurtsdiction
tade,” 1 i T

A part:-Jrom- the USA™ 4nd - Auslralia, which Have. Cornpretiensh
electronic-tanking . mbatatha
modem kg, - <
L T ChraiRed

_ Ve ieglslati
Chuntres of the world refy ofi rentract as the basis’ tor

IR
e

Goode

“TUtRe Gommunity of nations thatembrace‘co Coristitutionalism-as a compat
guiding ;;rocesses of govern ang:ig,__'_}_gpxj}-hl'r‘l.sntunonal and state-citize
relations. Lesotho's political sys‘cgrgglis.'s:ib'asgd,g first and fo'remost, on th

.. precepts.ofithe rule of lay.as enshriried in the letter and spirit of the Const

i~ tution. However;theattainmentof constitutionalrule hasbeen followed t

a rather slow pace of reforming institutions of government as well asputtin
in place legal frameworks addressing some of the ‘n'l._al:qd.\'gs._qf the past. Tk
Law Reform Commission, established.in-1998, is destined to pla;; a
increasingly critical role in this regard.; As shqu‘.d be expected, some c: 'l
proposals which will issue from this body will naturally be contrq\«-:r:l‘.‘
either because they are novel or because they threaten entrenched aspec
of the Constitution.. * . .

itisacritical aSS.L-l.;f]pfl'O:'] of the rule of lawthat the gene al;;r.—; ©
full confidence in the justice delivery. system. Delays in lnt‘lguuon n
negatively affect thisconfidence and induce the search for solutiensoutsic,

Too -

. . . Ce e ers s N cion &
* tive Law Reform Commisslon was estabitshed In terms of the Law Raiom"Commrsmo
NO 1993 with the mandate to raview all laws to atlgn them with the Consuiti



