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The word “chattel” (usually in plural) is
defined, in one dictionary, as “the name
given to things which in law are deemed
personal property”: See Mozley and
Whiteley’s Law Dictionary.

o Another expands this as “Movable or
transferable property; personal property;
esp., a physical object capable of manual
delivery and not the subject matter of real
property”: Black’s Law Dictionary, 8 edn., at
p. 251
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O In the principal legislation, the Chattels
‘Iransfer Act, “chattels” means “any
movable property that can be completely
transferred by delivery™: s.2.

©'I'hus, two conditions must be fullfilled:

1. It must be capable of being manually
transferred from one place to
another; and

2. Its identify must remain unaffected
by such transfer.

‘T'wo meanings of “chattel” n Kenya:
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(a) A movable physical object, ¢.g. a horse, a
book or a shilling as contrasted with a piece
of land.

(b) Chattels personal, that 1s to say, chattels
in the sense above plus all proprictary rights
except those which are classed as immovable.

o Ct. Concept of chattels real in UK. ¢.g.
leaschold and other interests 1n land less than
frechold 1s not known here.
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Included i (b), above, are:
(1) debts, shares, contracts and other
choses i action; or
(1) furniture or stock-in-trade; or
(111) patents, copyrights and other rights
in rem (which are not rights over land).
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o The first requirement excludes any possibility
of symbolic or “constructive” delivery being
permussible and thus makes it imposstble for
any large or bulky object to be a chattel
within the definition.

o The second requirement was considered by
Bourke |. 1n the case of Saleh -v- Eljofri &>

1nother, 24 KI.R 17, when he referred to the
fact that demoliion of the house would
mean that “the whole character of the thing
would be gone”.

o Bourke, |. sa1d:
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within the scope of the CT.A but if its wheels u
0 be removed it would be almost impossible for it to
ry. 1t would be
necessary to dismantle it and later reassemble the

be transferred manually by del;

pieces after they have been separately delivered.

In such circumstances the trailer is arguab

This appears to be an absurdity which arises from
7

the faulty definition of the word *chartels” ...
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By statute, the following are included in the
definition of chattels:

a) machinery;
(b) stock and the natural increase of
stock (sheep, cattle, horses, pigs, poultry
and any other living animals);
(c) all crops (including grass for hay or
grain) grown above or below the
ground; and
(d) wool: s. 2, C'T'A.
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“Chattels transfer”

r means no more than the
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Methods of transfer

(a) By contract of-

nsfer of articles or chattel (i) sale, where the seller agrees to
SS€ss ? ) transfer the property in the goods to the
buyer, tor a consideration known as
| price; or
{ |
n 12
(i1) exchange or barter, where parties (b) By bankruptcy
|

agree to transfer goods with
consideration tor the goods being
another type of goods.

Where the property of a person declared
bankrupt is vested in his trustee in
bankruptcy.

Chattels will accordingly transfer to the
trustee in bankruptcy.

This includes goods, which may not belong to
the bankrupt but are in his possessions, order
or disposition, as reputed owner.
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> Chattels belonging to, e.g., a tenant may
also be transterred by way of distress for rent
arrears, rates, taxes or through the order of
a court of competent jurisdiction.

© In case of such a court order the chattels are
then taken in execution of such order
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(d) By dea
On death, the property of the deceased will
devolve upon his personal representatives,
beneficiaries.

Alienation by deed, with or without valuable
consideration.
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© Our principal concern is with this form of
transfer - by deed or instrument, as security
or collateral for loans.

© Chattels as security or collateral for loans
pose unique problems, especially to
(potential) lenders.
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> Unlike land or buildings on land,

1 ) I thettand, in
the latter case, may travel so “far off in a
short space, and be out of the reach of the
most industrious owner”.

o It was considerations of this kind that
induced the Government to turn to and
pass legislation governing chattels transfer as
security for loans.
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‘T'he Chattels Transfer Ordinance, now the Chattels
Transfer Act, Chapter 28, Laws of Kenya (C1A) was
cnacted 1 1930.

[

© It came nto operation in Kenya on 13th June 1930.

©The CTA 1s the Kenyan equivalent of the Iinglish Bills
of Sale Acts but was closcly modelled upon the New
Z.«caland Chattels ‘Transfer Act of 1924,

© The principal reason for C'T'A: to facilitate loans to
traders and farmers, in particular, on the security of
their own farm and trade chattels.
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o Worley, V.P of the Court of Appeal for
Eastern Africa said of the CTA in Dyal Singh
4~ Kenyan Insurance Ltd (1955) 22 EACA 22:

" : =
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o It was hoped that the statute would “cnable credit to
flow more rapidly and in greater quantities” than it did
at the time “from the ordinary banking and commercial
channels™: Sce Kenya Legislative Council Debates (1930)
Vol. 1.

0'I'he focus then was the farming settler community in
Kenya.
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Chattels today form a significant portion of
collateral requirements for borrowers in the
Kenyan microfinance industry.

They are collateral requirements for Kenyan
borrowers in order to secure microcredit
loans.

In the year 2012 alone, 84,342 chattels

Tl'ill\.\'ftl' mstruments were !'L‘g‘l,\'ﬂ'l‘(‘d.
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©'I'he most usual forms of chattels to be
offered as security for loans range from and
include all kinds of-

> motor vehicles, tractors, farm and other
machinery;

O sewing machines,

£
o furniturc or houschold items;

o livestock.

| CTA defines “mstrument” as “any mstrument given to
scecure the payment of money or the performance of
some obligation”.

It 15 used in 1ts ordinary conventional sense, that s, as a
| deed or other formal written legal document.
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\n mstrument under the Act includes-

»any bill of sale (an assignment of chattels personal
under scal);

~ mortgage;

~ lien; or

~ any other document that transfers or purports to
transfer the property i or right to the possession of
chattels.
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Such transfer may be-
O permanent or temporary;
o absolute or conditional.; or
O by way of sale, security, pledge, gift,
scttlement or lease.
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(a) Chattels Mortgage

O N\ chattels mortgage 1s an instrument by which
the owner conveys conditional title to
personal property to secure the payment of a
debt or the performance of a contract or
other obligation.

O It 1s a pledge that the debt will be paid.

©'T'he ereation of chattels mortgages 1s largely
restricted to securities owned by individuals.
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o In this regard, companies are considered to
be adequately served by securities arising
from debentures and other forms of
Charges provided for in the Companies Act.

O Any personal property that may be sold may
be mortgaged, such as automobiles,
livestock, machinery, farm implements, life-
mnsurance policies, corporation stock, and
Crops.
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O T'he mortgagoris the person who conveys the
PI‘()pCTT)X

O T'he mortgagee 1s the person to whom the
transfer 1s made.

©'T'he chattels mortgage 1s - cffected by the
creation or transfer of a legal or equitable
INterest in property.
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o’lo ‘hypothecate’ 1s to pledge, say, property as

(b) Hypothecation

security or collateral for a debt, without
$S101.

delivery of title or poss

O A letter of hypothecation also known as
general hypothecation is a debtor’s pledge to
allow all the property named in the security
instrument to serve as collateral and to be
uscd to satisfy the outstanding debt: Black s
Law Dictionary.
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0 Thus, under hypothecation, goods are availed
as security for a debt without transferring
cither the property or the possession to the
lender.

0 Debtor retains ownership but creditor gets
right 2 rem which entitles him to deal with
the goods 1n the manner stated 1n the letter
of hypothecation if the debrt 1s not repaid.
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(c) Pledge
\ pledge involves the transfer of possession, but not
the ownership of a chattel as sccurity for the
payment of a debt or the performance of an
obligation.
The chattel or goods or documents of ttle for the
chattel or goods are delivered by the pledgor to the
pledgee to be held as security upon understanding
that the goods will be restored to the pledgor upon
payment of debt/discharge of obligation.

O If the pledgor fails to pay or perform as agreed,

then the chattel or the goods may be sold.
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(d) Lien
O The right to hold the property of another person as
sccurity for the performance of an obligation.

© With respect to personalty, a lien is the right of a
creditor or bailee to retan the possession of a
chattel previously delivered to him or otherwise
entrusted to him until his claim upon it 1s satisfied.

© At common law a lien lasts only so long as the
creditor or bailee retains possession of the chattel or
goods.

© However, there may exist an equitable lien on
chattels which are not in his possession at the time
the obligation anises, that s, mdependently of

POSSCss1on.
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(e) Power of Attorney

© Ordinarily, a power of attorney s an
mnstrument that grants someonc authority to
act as agent.

O [t may also be used as chattels transfer

instrument in certain format.

{
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reference to this kind of

(f) Bill of Sale

© In spite of the expr

document in our statutes, 1t 18 not known or used
in Kenya.
© Under the Act, an instrument is defined as including

a bill of sale.

© In the United Kingdom, a bill of sale was a
document intended to give effect to the grant of
chattels where the possession remained
unchanged.

o The following, which though not capable of
being drawn to accord with the statutory
form of mstrument (Form No. 4, l'irst
Schedule, section 22), are also deemed to be
mnstruments within the meaning of the Act:
(1) Inventories of chattels to which a

receipt is attached;

(11) Receipts for purchase-moncey of

chattels;
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(111) Other assurances of chattels

scems to be in reference to the

"This phra

first two documents, (1) and (1) and should

be construed gusden generrs with them.

1v) Declarations of trust without transfer
In relation to goods, this 1s a statement by
one party that he holds the goods in trust for
another.

The beneficial ownership of the goods

passes to the designated beneficiary, while

the legal utle remains in the trustee.
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o Under this heading such a power of attorney
will only constitute an mnstrument if it
confers the power to take possession of
chattels as security for a debt.

©'The power may be conferred directly or
indirectly.

© It may also be given to authorize or license
another person to take possession of chattels
as sccurity for any debt.

(v) Agreement conferring right to

chattels

\ny agreement by which a right in cquity
to any chattels or to any charge or scecurity
thercon or there-over is conferred.

Such an agreement will be void 1f not
registered or if it does not comply with the

statutory form: Sce section 2 of the Act.
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The CTA specifically excludes the following
from the definition of instruments:
(a) securities over, or leases of, mortgaged,
charged or leased fixtures;
(b) assignment for the benefit of creditors of
the person making them; or
(c) assignments of or share in any ship or
vessel; or

(d) transfers of or share mn any ship or vessel;

(¢) transfer of or agreement to transfer
instruments by way of security;

(f) transfers of chattels in the ordinary
course of business of any trade or calling;
(@) debentures and interest coupons tssued
by any government or local authority;

(h) bills of sale of chattels in any foreign

parts or at sca;
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: (1) bills of lading, warchouse keepers® | (k) mortgages or charges granted or created by
certificates, warrants or orders for the a company formed under the Companies Act
delivery of chattels, entries in auctioncers’ (Cap 486‘,-;
books or any other document used in the ordinar) | N P S S

. - j ) mortgages or charges granted or created

course of business as proof of the possession or | by a co-operative society registered under the

control of chattels or anthorizing the poisessor of the Co-operative Societies Act (Cap 490);
! < v )= d N N #d s

document to trany
presented:

ror receive the chattely thereb) ) X o
- (m) hire-purchase agreements: See section 2 of

| the Act.
| (j) debenrtures and interest coupons issued by

any company or other corporate body and
sccured upon the capital stock or chattels of ‘
that company or corporate body; §
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The form and contents of a chattels transfer instrument - -
| (ii) The parties’ clause

arc as follows: |

" | o -Namg, residence and occupation of the

(i) Instrument and date clause : - .

" | transteror/ mortgagor.

O -'lype or description of instrument created, ¢.g. | - p .

@ P P » T © -Name and particulars of the

chattels mortgage”; . -
) transferee/mortgagee, c.g. a finance

-An instrument shall be deemed to be ntr._ldc on the day corporation.

on which 1t 1s executed, and shall take effect from the

tame of its registration date, ¢.g.

© “This chattels mortgage dated this 27" May, 20137,
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(iii) Description or Inventory of Chattels (iv) The consideration clause

0 -The chattels being attached: a description o’I'he amount of money being advanced by

should be given for cach item in an inventory the finance corporation to the mortgagor

appended as a schedule. (the borrower).

O -The istrument should give a good title only
to the chattels deseribed in the schedule.
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(v) The Covenants clause

= \ covenantis a C]lels(' ()f ;1g1‘L‘('1nL‘nt
contained in a deed whereby a party
stipulates for the truth of certam facts or
binds himself to give something to another
or to do or not to do any act.
In an instrument, they are the terms agreed
by the parties and expressly stated 1n the
mnstrument.
They are set out in 27, 3% or 4™ Schedules to
the Act and are to be implied i every
mnstrument (s. 42) unless negatived or
modified or altered: s. 46.
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They may also be invoked from statutory

Covenants. . . contd.

provisions.
They mclude the period within which the
monices loaned should be paid and the
interest rates that will be used when the

monies l)L'C()!ﬂL‘ dll(!

They bind executors, administrators and
assigns of the person or successors and
assigns of the company upon whom they
imposc an obligation.
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Corenants...conld.

Covenants of Title, s.41 & 2" Schedule.

1. "That the grantor has good right and full power
ssign to the grantee the chattels purporting to be
gned by the mstrument.

‘I'hat the chattels are free and clear from
encumbrances except those mentioned in the
mstrument.

to
a

3. 'T'hat the grantor will, at his own cost, do and
execute all such acts, deeds, matters and things for
the better assigning of the chattels assigned or
intended to be assigned, as required by the grantee
from time to ime: Sce Second Schedule to the Act.
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Corenanty. ... conld.
Other Covenants

I'here are further implied covenants on the part of the

grantor as follows:

.To pay to the grantee the principal money and
interest secured under the instrument at the rate and

time mentioned without any deduction.

(5]

."To pay interest on any further advances that may be
sccured under the instrument at the rate and date

mentioned.
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Cotenants. ...contd,

3. Notto do orallow any act or deed which
prejudicially effects the chattels assigned, while
any monceys remain owing on his security.

4. To pay all rents due on any lands or premises
on which any of the chattels are situated, so long

as any moncys remain due on this security.
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Corenants. . .contd.

5.'10 keep and maintain all and singular the chattels
assigned by the instrument in the same good order
and condition in which they are at the date of
execution; and to repair any damage to the chattels
and replace any chattels destroyed or which cease to
exist with other chattels of the same nature.

6. 'To execute, if required by the grantee, any

instrument that may be necessary to give to the

grantee security over chattels.
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(vi) The Testimonium

5 -This 1s the part that links the preceding
parts of the mstrument with the
signature/scal part; thus “IN WITNESS
WHEREOF........ &

-1t should be properly attested and witnessed

by one person who should give particulars of

his restdence and occupation.

10/7/2013
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(vit) Execution

> - Signatures

> - Official stamp
- Common seal, if corporation

O - Preceded by words such as “INTTIE
PRESENCE OF....”

> An instrument 1s deemed to be made on the

dilfk‘ ()f 1S execution.
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o Every instrument must be attested by art least
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> Every instrument must be attested by at l¢

s residence and occupation: s. 15. n:s. 15.
‘ o It is not necessary to seal the instrument.
{
! o
© Every instrument must be attested by at least { o Registration 1s “the filing of an instrument
yne witmess, who must add to his signatur with schedule or inventories, or
oz Al e 2 & " g 15 thercof”, with prescribed affidavit: s. 2.
TCSIACTIC C 111A OCCUpPAllOon: §S. _

o It is not necessary to seal the instrument.

O “The natural implication from this provision and
its context and the scheme of the Act is that an
unattested instrument is valid between parties
but incapable of registration and ineffective
against other persons”: see National and Grind-
lays Bank Ltd «- Dharamshi Vallabhji and
Others (19606) EA 186, the Privy Council.

10
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0 Registration is “the filing of an instrument
with schedule or mventories, or
thercot”, with prescribed affidavit: s. 2.

o In Registrar General’s office, on payment of
a prescribed fee: ss. 5 and 140,
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0 Registration 1s “the filing of an mstrument
with schedule or inventories, or o 1 )
thercof”, with prescribed affidavit: s. 2.

o In Registrar General’s office, on payment of
a prescribed fee: ss. 5 and 140,

O An mstrument may be registered within

lavs fron e date of 1t X€( H:u“:‘\l()(]).
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Registration procedure:

0 Do duce diligence — ¢.g. carry out an official
scarch relating thereto must be conducted
to ascertain existence, confirm ownership
and other pertinent matters that may affect
the security; e.g. in registry of motor
vehicles i case of cars offered as
chattels.

© Draw up and have mstrument executed.
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o Lodge instrument with the Registrar of
Companices, to be assessed to determine
stamp duty payable, (currently at 0.1 pes
cent of the sum secured or consideration):
see s. 38, Stamp Duty Act, Chapter 480.

o Registrar will duty-stamp and regster the
mstrument lodged, on payment of a fee.
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NB: An unstamped instrument 1s “to that
extent void and of no cffect as against a
decree-holder”™: per Emukule, J. in Nya/i
Chemicals Ltd. v. Thugi River estate Ltd. ¢ Others,
[TCC Suit No. 134 of 1999.

(a) Effect of regn.

o Instrument becomes effective from the time
of 1its registration (5. 16).

Monday. October 07, 2013

11
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(b) Effect of non-regn.
o Unless registered, mstrument shall be
deemed fraudulent and void as against:

()f gr:mrm‘: or

10/7/2013

(b) Effect of non-regn.

o Unless registered, instrument shall be
deemed fraudulenr and void as against:

C €1 Or [ruste

) off
(@) o

tey of grantor; or
(b) assignee or trustee acting for the
benefit of creditors; or
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(b) Effect of non-regn.
o Unless registered, instrument shall be
deemed fraudulent and void as against:
(@)

bankruptecy of grantor; or

yiticial recerver or trustee mn

(b) assignee or trustee acting for the
benefit of creditors; or

(c) any person seizing the chattels
comprised in the mstrument in execution
of the process of any court authorizing
the setzure of the chattels: s. 13.
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(b) Effect of non-regn.
o Unless registered, instrument shall be
deemed fraudulent and vord as against:
(a) official recetver or trustee in
bankruptcy of grantor; or
‘ ¢
(b) assignee or trustee acting for the
benefit of creditors; or
() any person seizing the chattels
comprised 1n the mnstrument: s. 13.
Any chattels comprised 1 a registered
mstrument shall not be deemed to be in the
reputed ownership™ of the grantor.
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O T'here 1s indication that in the last few years
more chattels transfer instruments are 'bcing
used and registered, e.g:

(a) April to 31% Dec,, 2010........22,924;
(b) 1" Jan. to 31° Dec., 2011.....47,788; and,
(¢) 1% Jan.to 31 Dec., 2012......84,342.

The increase of registrations in 2012 over
2011 represents about 76.5 per cent!

Sanrce: Dacenssions with Semor Deputy Registrar General =28 May 2013
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o Preliminary figures obtained from the RG’s
oftice show amounts borrowed on security of
hattels for the first three months of this year

&
(2013) as tollows:

(a) January ....... Kshs. 274, 397, 000/=;

(b) February......Kshs. 250, 994, 400/=; and
() March ............... Kshs. 374, 714, 000/=.

NB: Registry records very poor; so the above
figures should be treated as merely indicative
of the critical role chattels play as collaterals

in the country today.

12
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The High Court may, on application, extend
the time for registration where registratios
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> In Re Benjamin Kaburi Kamuruer | 11CCC No.
404 of 20006, Nairob, an application was

accidental omission | brought pursuant to, among others, s. 9 of the
urt, and ma Cr at th MMISS { ,\Cr SL'C]‘\'H)‘U‘ extension ot time.
centied: see section 9 of the Act. t, despite v
1CaNon S10 nus = : R
I 1 1cn 1 L C
)Lt XT{ S10
clevat Ci 0
| 2
~T'he main ground was that the delay n o A grantee may, for a consideration, trans
registration was as a result of the mability | ghts, title, estate and interest in and
of the lands office to stamp the instrument | the chartels comprised in the instrument.
in good time. |
< |
~T'he applicant had delivered the |
mstrument, made on 9th March 20006, to |
the lands office 4 days later “for stamp |
duty and registration” but it was not until
25¢h May, that the instrument was recetved
from that office.
i
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O A grantee may, for a consideration, transfer
all his rights, title, estate and interest in and
to the chattels comprised in the instrument.

o Every transferee, his executors,
administrators and assigns shall acquire
same rights, powers, remedies and
obligations as transferor.
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> A grantee may, for a consideration, transter all
118 T12Nts, e, estate 1 INTETES 1 nat
ttels comprised in the instrument.

o Every transieree, his executors, administrators

and assigns shall acquire s

o Registration of a transter is effected in the
same manner as al instrument.

10/7/2013
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5> A grantee may, for a consideration,

comprised in the instrument.

o Every transferee, his executors, administrators
and assigns shall acquire same rights, powers,
remedies and obligations as transferor.

o Registration of a transfer is eftected in the
same manner as an instrument.

o The transter should be :ss. 40 & 47 +

Fifth Schedule.

10/7/2013
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o Where two or more transfers of any one

mnstrument are executed,
O "T'he priority of registered mstruments 1s

Sce Fifth Schedule, CTA and Appendix 5,
below.

1 Monday, October 0

ssection 10, CTA.

0 Such lone dun (

subsistence of the instrument: section 10(1),
CTA.

This 1s done by filing in the office of the
Registrar an affidavit in the form prescribed
under the Act or a form to the same cffect:
sce ‘orm 3 in the Iirst Schedule.
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5 On the payment of fee, the Registrar shall
number the affidavit and mark thercon the
date of renewal of registration.

o Particulars of the instrument in the register
book and date of renewal of registration are
also entered in the column provided therefor
in the register book: see section 10(4).

o Particulars of instrument in the register book
and date of renewal of registration are also
entered 1n the column provided therefore in
the register book: see section 10(4).
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o

0 Thus, a registered chattels mortgage has a life
of five (5) years, at the expiration of which it
loses its validity and becomes void and of no
cffect as against a decree-holder: per Anyara
limukule, ]., i the N)yak case, supra.

0 Sce also John Patrick Macharia vy MDC Hold,
Ltd & 2 Others I HCCC No. 1549 of 2001 and
Fidelity Commercial Bank Ltd. vs Agritools Ltd and
Others HCCC1677 of 2000, both at Milimani
Commercial Courts, Nairobt

|
{
|
{

o'T'he following forms are reproduced from 1st Schedule
to the CTA:
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(1) The mstrument: F'orm 4 (appendix 1, below):
see .22, CTA

(1) Affidavits: Forms 1 and 3 (appendices 11 & 1V,
and 10, CTA;

below) are allowed under s
(11) Transfer of nstrument: Fifth schedule, s. 47 5
and

(i11) Memorandum of satisfaction: ‘orm 5

(appendix 11, below): 5.34, C'TA.

14
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and occupation

A.B |szate residence
1 |where a

schedule s necessary|

CD. |state re

idence
and occupation| |or, if consideration not an advance of money,
state any other consideration for which mortgage given|,

sions may be

Implied covenants, powers and pro:
varied or negatived.|

Monday, October 07, 2013
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C.D.
{ |Residence and occupation,
| 1
A L

‘ 87 Monday, October 07, 2013 Monday, October 07, 2013
{ 1€ tter of the Chatte er Act
| [///// name of //zﬁ//m'//f], ]p/me n/ /(’\/(/ww or bustness|, i ) )
| - 12 intor| o

S occupation], make oath and say a Hows :
| | pation], ma ‘
i vriting heret (

C ( v I §
| llor thi SN s hc day o 2013 at [state place
| erv at » ’ | where instrument a’.\‘m'/t/a’//] .
| cl b } ¢ said [full name of grantor] resides at [place
of residence|, s [occupation].
{ [This may be varied to describe residence at date of
| instrument.)
{
| |
‘ |
i |
! |
| ! | Mm’“y P

| ;
! o))
{ lor registered copy of the
e instrument|
X( 11101 (
| 1\ |occupation] and reside at [place of
! residence)
|
beror ¢ y

| (Grantee or Assigr
| E.
|
| Residence and occupation
l |
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10/7/2013

il Monday, October 07, 2013

In the matter of the Chattels Transfer Act

L, [full name of deponent| ot |place of residence or business],
Kenya, [occupation], make oath and say as follows

1.1 am the grantee of the mstrument registered under
the above Act, as No. ....... and made  between [Srare
names of /m/‘//lw 1o instrument, their residences and occupdlions, dy
appearing therein; also names of the parties to the instrument, their
residences and occupations al the time of the making of the affidarif].

w qgent. clerk or servant of the grantee or

[NB: [/ 1l )

that fuct. and also state |

o depanent by become acquainted with 1he

Monday, October 07,2013

) ']

1¢e satd mstrument was registered on the
day ot —.() )k}

3. The registration of the said mstrument was

last renewed on the ... weeee day of

2R - ;

. 2008. | This paragraph plicable where
reaistration of the instrument is being renewed for the first
lime.

4. 'T'he said istrument 1s still subsisting, and 1n
full force and effect.

Deponent

Sworn at ......... oo TS o dAYOF crosenses 2013
Before me:

Commissioner for Oaths.

1 Monday, October 07, 2013

©'T'he fee payable to the Registrar upon
registration or renewal shall be such as may

be preseribed by the Attorney General (the
Minister): sce s.14A, CTA, as mserted n
2007.

o It secems that AG has yet to preseribe fees
but registrar still charges Kshs.50/= and
Kshs. 10/= for registration and  for renewal,

respectively.

Monday, October

There are many challenges leading to many
institutions being frustrated with CTA system.

1¢ process of chattels registration and

enerally difficult and tme-consuming hence
few financial institutions (Iess than 30%) are
willing to accept chattels as a form of collateral

or sccurity for loans.
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o7 Monday, October 07, 2013

; consequently-
(a) actual registration by Registrar 1s
usually delayed:

; consequently
(a) actual registration by Registrar 1s
delayed:

(b) conducting scarches is tedious and
unhelpful; and

9% Monday, October 07, 2013

il; consequently-

(a) actual registration by Registrar 15
delayed;

(b) conducting scarches 1s tedious and
unhclpful; and

(¢) 1t 1s almost impossible to determine
whether a borrower 1s using the same
chattel to sccure loans in more than one

mstirution.

3. Manual registration of instruments imposes

)rOvVisS1on O fnance to DOrrowers

101 Monday, October 07, 2013

3. Manual registration of mnstruments imposes

delay in the provision ot finance to rowers

4. 'T'here 1s no alphabencal indexing of recor
by reference to the surname of the grantors
(section 7(3) of the Act) making scarches a
complex process.

102 Monday. October 07,2013

3. Manual registration of instruments imposes

delay in the provision ot finance to borrower

4. 'There 1s no alphabetical indexir
by reference to the surname of the grantors

(section 7(3) of the Act) making scarches a

complex proce
s, where instruments
get ‘lost” upon presentation of renewal or

satisfaction for registration.

10/7/2013
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103 Monday, October 07, 2013

This often leads many institutions to ignore
legal requirements set in place for the use of

chattels 1n lending

104 Monday, October 07, 2013

> "T'his often leads many mstitutions to ignore
legal requirements set in place for the use of
chattels 1n lending.
6. Chattels bemng a form of collateral that 1s
movable, there ts the nisk that dury

04 he chattels 1 ¢ ima

10/7/2013

105 Monday, October 07, 2013

I1.g. cars which are often prone to theft and
may never to be traced again.

In
Nz

&

Zxpress Finance Limted v. Joseph Mutsyo
oka, 1 1CCC 2680 of 1996, the court could

only make an order for recovery of the loan as

the motor vehicle had already disappeared.

106 Monday, October 07. 2013

I1.g. cars which arc often prone to theft and may
never to be traced agaimn.

In Express Finance Limited v. Joseph Muisyo N<ioka,
[1CCC 2680 of 1996, the court could only make

an order for recovery of the loan as the motor

vehicle had already disappeared.
7 ACK O clarity 1 the merthod Or process ot
enforcement of repossession of chattels as
collateral, 1n case of default by grantor, 1s a

serious discouragement to lenders.

i 107 Monday, Octaber 0’

o Morceover, duc to lack of adequate awareness
on the part of borrowers itis difficult to
repossess items pledged as collateral.

© Borrowers often seek police intervention
when a lender hires an auctioneer to

repossess chattels in times of default.

stering chatte S€C es should be upgrade

to suit the 21

mrroduction ot techt

century.

1 Monday, October 07, 2013
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109 Monday, October 07, 2013

1. The old, manual and uncoordinated s

10 Monday, October 07,2013

1. T'he old, manual and uncoordmated

10/7/2013

1¢ th ( ( to 10¢ o
sutt the 21° century. suit the 217 century.
2. T'his can only be remedied by 2. "T'his can only be remedied by slatio
3.1 tatute requir nera VIEW tO
harmonize 1t with modern commercial
: practices.
m 12 Monday, October 07, 2013

4. T'he Registrar General should undertake

5. I'inally, the clas ) vh
es are too cd and should be

expanded.

13 Monday, October 07,

THE END.

Rautta-Athiambo
25 June, 2013.
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